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UTILIZATION BY THE FTC OF SECTION 5 OF THE 
FEDERAL TRADE COMMISSION ACT AS 
AN ANTITRUST LAW 


by 


Epwarp F. Howrey* 


In recent years, the Federal Trade Commission has increasingly 
invoked the general bans on “unfair methods of competition” in 
Section 5(a) of the Federal Trade Commission Act as the basis for 
antitrust charges. 

Allegations under Section 5, brought either alone or coupled 
with Clayton Act charges, have ranged widely to challenge not only 
business practices outside the specific provisions in other antitrust 
enactments, but also trade practices governed by the Clayton Act. 

Such proceedings may be inspired by the flexible generality of 
the substantive prohibitions of Section 5 which invited new theories 
and legal experimentation. But for whatever reason brought, such 
proceedings raise novel and important issues for a respondent. 

Basically, when may the Federal Trade Commission invoke the 
general bans of Section 5 in antitrust proceedings? And may the 
Federal Trade Commission under Section 5 condemn or enjoin a 
trade practice which is of a type governed by, but permissible under, 
a specific Clayton Act provision? 

While the law today is far from settled, the Federal Trade Com- 
mission’s recent decisions applying Section 5 to antitrust complaints 
appear, in accord with the legislative design in the passage of the Fed- 
eral Trade Commission Act and the Clayton Act, to be limited to 
those cases in which there is an actual showing of competitive injury. 

Because the law of Section 5 is in a fluid state, the background 
of the enactment and its development by the decisions over the years 
furnish the best perspective as to the decisions of today and the trends 
of tomorrow. 


The Legislative Background of Section 5 


The Federal Trade Commission Act was passed by Congress in 
1914 as a twin of the Clayton Act to supplement the generality of the 





Ep. Note: Prof. M. A. Adelman spoke on the subject of geographic pricing and 
has not been made available for publication at this time. 
* Member of the law firm, Howrey, Simon, Baker & Murchison, Washington, D. C. 
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Sherman Act with more specific prohibitions to be enforced by an 
administrative agency. 

The passage of these statutes in 1914 was advocated by the 
platforms of both political parties to supplement the Sherman law 
of 1890. The broad prohibitions of the Sherman Act on monopolies 
and restraints of trade were deemed inadequate by many for dif- 
ferent reasons. On the one hand, the Rule of Reason evolved by 
the Supreme Court was feared to weaken the force of the Act in 
coping with Trust.’ Conversely, the business community desired a 
greater specification of the forbidden conduct to facilitate their com- 
pliance with the law’s commands.? Also, the commercial abuses un- 
covered in the prosecution of the Trusts spurred a demand for a 
federal body of law which would check and prohibit incidental evils 
of trade involving fraud and deception of the consuming public.* 

As introduced, the Clayton Act provided criminal penalties for 
violations of its prohibitions on certain discriminatory and exclusive 
arrangements.* Also, the statute creating the Federal Trade Com- 
mission at first contained no substantive prohibitions.* After the Sen- 
ate fortified this enabling bill by granting to the proposed Federal 
Trade Commission affirmative powers to stop unfair competitive 
practices, the specific bans of the Clayton Act were deleted as redun- 
dant in light of the powers vested in the Federal Trade Commission.® 





1 Henderson, The Federal Trade Commission 15-16 (1924). For other discussions 
of the legislative history of these statutes see Montague, “Unfair Methods of Com- 
petition,” 25 Vale L. J. 20 (1915); Levy, “The Clayton Act—An Imperfect Supple- 
ment to the Sherman Law.” 3 Va. L. Rev. 411 (1916). 

2 Henderson, The Federal Trade Commission 17 (1924). See also President 
Wilson’s message to Congress recommending additional antitrust legislation. 51 Cong. 
Rec. 1963 (1914). 

S 51 Cong. Rec. 1963 (1914); Levy, supra, note 1, at 417. 

4 H. R. 15657, 63rd Cong., 2d Sess. (1914). See Henderson, The Federal Trade 
Commission 24-46 (1924) for a discussion of the various antitrust proposals submitted 
to Congress. 

S H.R. 14747, 63rd Cong., 2d Sess. (1914). The pertinent legislative report is 
H. R. Rep. No. 533, 63rd Cong., 2d Sess. (1914), where it is stated that “the establish- 
ment of a commission having powers of regulation or control of prices . . . has no 
place in the bill now reported.” 

6 After the passage of the House measure the administration decided that the 
Commission should have some regulatory or quasi-judicial powers. See Henderson, The 
Federal Trade Commission 26 (1924). For the debate in the Senate deleting certain 
provisions of the Clayton Act see 51 Cong. Rec. 13849, 14223; 14273 (1914). 
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The compromise between the Senate and House Conferees re- 
sulted in a dual civil prohibition. The Clayton Act’s criminal pen- 
alties were replaced by civil sanctions for the enforcement of the 
specific practices covered by that bill.” And the Federal Trade Com- 
mission was authorized to pursue and enjoin “unfair methods of com- 
petition” as well as to enforce the express prohibitions of the Clay- 
ton Act.® 

The substantive content of the phrase “unfair methods of com- 
petition” was deliberately left undefined by Congress, in order to leave 
wide latitude for checking new and varied forms of monopolistic prac- 
tices. According to the Senate Committee Report, 


“The committee gave careful consideration to the question as to 
whether it would attempt to define the many and variable 
unfair practices which prevail in commerce and to forbid their 
continuance or whether it would, by a general declaration con- 
demning unfair practices, leave it to the commission to determine 
what practices were unfair. It concluded that the latter course 
would be the better, for the reason, as stated by one of the repre- 
sentatives of the Illinois Manufacturers’ Association, that there 
were too many unfair practices to define, and after writing 20 
of them into the law it would be quite possible to invent others. 


* * * * * 


“The committee was of the opinion that it would be better to put 
in a general provision condemning unfair competition than to 
attempt to define the numerous unfair practices, such as local 
price cutting, interlocking directorates, and holding companies 
intended to restrain substantial competition.” ® 


The Conference Report also emphasized the flexibility inherent 
in the concept of “unfair methods of competition.” In the view of 
the Conferees, 


“It is impossible to frame definitions which embrace all unfair 
practices. There is no limit to human inventiveness in this field. 





7 Sen. Rep. No. 698, 63rd Cong., 2d Sess. (1914). 

8 See Sen. Rep. No. 597, 63rd Cong., 2d Sess. (1914); H. R. Rep. No. 1142, 63rd 
Cong., 2d Sess. (1914). 

2 Sen. Rep. No. 597, 63rd Cong., 2d Sess., p. 13 (1914). 
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Even if all known unfair practices were specifically defined and 
prohibited, it would be at once necessary to begin over again. 
If Congress were to adopt the method of definition, it would 
undertake an endless task. It is also practically impossible to de- 
fine unfair practices so that the definition will fit business of 
every sort in every part of this country. Whether competition 
is unfair or not generally depends upon the surrounding cir- 
cumstances of the particular case. What is harmful under cer- 
tain circumstances may be beneficial under different circum- 
stances.” 7° 


While the legislative background highlighted the wide generality 
of the Federal Trade Commission Act, it obviously contemplated a 
distinct function for the Clayton Act in connection with the specific 
trade practices covered by its prohibitions. 


The Judicial Development of Section 5 


The Supreme Court soon made clear that the FTC was not 
left to operate entirely at large by its broad statutory authorization. 

In the famous Gratz case in 1920, the Supreme Court set aside 
an order of the FTC prohibiting the combination sale of cotton ties 
and bagging by a manufacturer as an “unfair method of competition” 
under Section 5." The Supreme Court found the FTC had shown 
neither a monopoly nor a monopolistic design on the part of the 
respondent. Moreover, 


“The words ‘unfair method[s] of competition’ are not defined 
by the statute and their exact meaning is in dispute. It is for 
the courts, not the commission, ultimately to determine as matter 
of law what they include. They are clearly inapplicable to prac- 
tices never heretofore regarded as opposed to good morals be- 
cause characterized by deception, bad faith, fraud, or oppres- 
sion, or against public policy because of their dangerous tendency 
unduly to hinder competition or create monopoly. The act was 
certainly not intended to fetter free and fair competition as 








10 H.R. Rep. No. 1142, 63rd Cong., 2d Sess., 19 (1914). 
11 Federal Trade Commission vy. Gratz, 253 U. S. 421 (1920). 
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commonly understood and practiced by honorable opponents 
in trade.” 7” 


The basic doctrine of the Gratz case was applied by two unami- 
mous Supreme Court decisions in 1923. 

In the Curtis Publishing case, the Court reversed the FTC’s de- 
termination that the publisher’s use of exclusive dealing contracts 
barring its wholesale distributors from handling competitive publica- 
tions violated both Section 3 of the Clayton Act and Section 5 of the 
FTC Act.?* Analysis of the publisher’s contracts with its distributors, 
charged with the training and supervision of schoolboy cadres, per- 
suaded the Court that the relationship was one of agency rather than 
sale upon condition and therefore outside the scope of Section 3. 
Moreover, the Court observed that the agency contracts were made 
“without unlawful motive and in the orderly course of an expanding 
business,” and hence could not be prohibited under the Federal Trade 
Commission Act.’* As the Court put it, 


“Effective competition requires that traders have large freedom 
of action when conducting their own affairs. Success alone does 
not show reprehensible methods, although it may increase or 
render insuperable the difficulties which rivals must face. The 
mere selection of competent, successful, and exclusive representa- 
tives in the orderly course of development can give no just 
cause for complaint, and, when standing alone, certainly af- 
fords no ground for condemnation under the statute.” *5 


Therefore the Court concluded that the Commission’s cease and 
desist order was “clearly wrong” in prohibiting respondent’s contracts 
as an unfair method of competition under Section 5. 

And in the Sinclair Refining case, the Court in the same year 
nullified FTC orders under the same two statutory provisions prohibit- 
ing a gasoline supplier from providing storage tanks and pumps to 
its lessees on the condition that only Sinclair gasoline be used with 
such equipment.’® Finding that the written contracts involved did 





12 Id. at 427-28. 

18 Federal Trade Commission v. Curtis Pub. Co., 260 U. S. 568 (1923). 

14 Id. at 582. 

18 Ibid. 

16 Federal Trade Commission v. Sinclair Ref. Co., et al., 261 U. S. 463 (1923). 
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not expressly limit the lessee’s right to use competitive products, the 
Court refused to base a violation of Section 3 on the alleged practical 
effect of the contract to restrict dealers to only one type of equip- 
ment.'? Pertaining to the Section 5 count the Court emphasized that 
“no purpose or power to acquire unlawful monopoly had been dis- 
closed, and the record does not show that the probable effect of the 
practice will be unduly to lessen competition.” ** Above all, 


“The powers of the commission are limited by the statutes. It 
has no general authority to compel competitors to a common 
level, to interfere with ordinary business methods or to prescribe 
arbitrary standards for those engaged in the conflict for ad- 
vantage called competition. The great purpose of both statutes 
was to advance the public interest by securing fair opportunity 
for the play of the contending forces ordinarily engendered by 
an honest desire for gain. And to this end it is essential that 
those who adventure their time, skill, and capital should have 
large freedom of action in the conduct of their own affairs.” ?° 


These three Supreme Court decisions, Gratz, Curtis, and Sinclair, 
did not dispute the Commission’s resort to Section 5 to challenge 
practices of the type reached by the prohibitions of the Clayton Act 
(i.e. tying or exclusive arrangements) but outside the technical scope 
of the enactment. However, the Commission’s charges under Sec- 
tion 5 were set aside because of the absence of a showing of a po- 
tentially substantial lessening of competition or tendency to monopoly 
threatened by the challenged trade practice—the criteria of illegality 
under the Clayton Act. As a practical matter, therefore, the generali- 
ties of the Federal Trade Commission Act were held not to empower 
the Commission to forbid business practices unless their detrimental 
impact on competition was established. 

The limitations on the substantive reach of Section 5 were rein- 
forced by the denial to the Commission of wider remedial powers 
under the Federal Trade Commission Act than the expressly ap- 
plicable provisions of the Clayton Act would permit. In the Western 
Meat decision in 1926, the Supreme Court construed the anti-merger 





17 Id. at 473. 
18 Id. at 472. 
19 Jd. at 475-76. 
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bans of Section 7 of the Clayton Act as confined to acquisitions of 
stock, and set aside a Federal Trade Commission’s order under Sec- 
tion 11 of the Clayton Act for the divestment of assets acquired 
through stock purchasers.2° Confronted with a comparable order in 
the Eastman Kodak case a year later, the Court confined the Com- 
mission’s authority under Section 5 of the Federal Trade Commission 
Act to that permitted by the Clayton Act as interpreted in Western 
Meat. The Commission had invoked Section 5 to compel Eastman 
to sell three laboratories, used to make motion picture prints, which 
the Commission concluded had been acquired by Eastman as a 
coercive lever to persuade other print manufacturers not to use for- 
eign-made films. Accepting the Commission’s finding the Court 
nevertheless held that the Commission’s divestment powers were no 
greater under the Federal Trade Commission Act than under the 
Clayton Act.?? 

In the Beech-Nut case, a 5-4 decision by the Supreme Court 
upheld the Federal Trade Commission’s condemnation of a price- 
fixing program which might have escaped the technical prohibitions 
of the Sherman Act because of the absence of a “contract.” 7° The 
Commission had invalidated under Section 5 a supplier’s resale 
price maintenance program effected not by express agreements but 
by an elaborate system of commercial espionage, blacklisting, and 
refusals to sell maintained in collaboration with the supplier’s dis- 
tributors. The majority opinion viewed the Beech-Nut program as 
ensuring “that competition among retail distributors is practically 





20 According to the Court, “the purpose of the Act was to prevent continued 
holding of stock and the peculiar evils incident thereto. If purchase of property has 
produced an unlawful status, a remedy is provided through the courts.” Federal 
Trade Commission v. Western Meat Co., et al., 272 U. S. 554, 561 (1926). 

21 Federal Trade Commission v. Eastman Kodak Co., 274 U. S. 619 (1927). In 
one of these three related proceedings adjudicated by the Supreme Court in Western 
Meat the Commission proceeded under Section 5 as well as Section 7. Its order in 
that case directing divestment of the stock acquired in violation of the statutes was 
approved because the plant and property of the acquired corporation had not yet 
been obtained by the respondent. Federal Trade Commission v. Western Meat Co., 
et al., 272 U. S. 554, 558-60 (1926). 

22 274 U. S. 624. The dissent urged that the broad powers of Section 5 contrasted 
sharply with the specific enumerations of the Clayton Act at issue in Western Meat, 
and that the Commission accordingly “is not limited to any particular method of 
making its orders effective.” Id. at 627. 

23 Federal Trade Commission v. Beech-Nut Packing Co., 257 U.S. 441 (1922). 
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suppressed for all who would deal in the company’s products are 
constrained to sell at the suggested price.” ?* 

However, the Beech-Nut ruling represents no carte blanche au- 
thorization to the Commission to resort to Section 5 to bar conduct not 
comprehended by the Sherman Act. The Sherman Act requirement 
of a “contract” or “agreement” was expressly negatived by stipula- 
tion below.?* Nevertheless, the Court reviewed its prior Sherman 
Act decisions appraising the legality of resale price maintenance by 
express or implied agreements. In light of these rulings, the Court 
concluded that “the Beech-Nut system goes far beyond” the conduct 
permitted under the Sherman Act.?© Moreover, despite the lack of a 
resale price maintenance “contract” as such, illegality inhered in the 


“suppression of the freedom of competition by methods in which 

the company secures the cooperation of its distributors and cus- 
tomers, which are quite as effectual as agreements express or 
implied intended to accomplish the same purpose. By these 
methods the company, although selling its products at prices 
satisfactory to it, is enabled to prevent competition in their 
subsequent disposition by preventing all who do not sell at 
resale prices fixed by it from obtaining its goods.” 7 


In effect writing around the stipulation as to the absence of “con- 
tract” or “agreement,” the Supreme Court suggested that an agree- 
ment might still be implied from the remaining facts before the 
Court.2* The Court’s concern with discovering some measure of 
“agreement” is confirmed by the Court’s modification of the Com- 





24 Id. at 455. Several lower court opinions also condemned resale price mainte- 
nance in contexts analogous to Beech-Nut. See, e.c., Hills Bros. v. Federal Trade 
Commission, 9 F. 2d 481 (9th Cir. 1926), cert. denied, 276 U. S. 662 (1926); Moir v. 
Federal Trade Commission, 12 F. 2d 22 (1926); Shakespeare Co. v. Federal Trade 
Commission, 50 F. 2d 758 (6th Cir. 1931) 

25 In the original complaint it was alleged that Beech-Nut required its purchasers 
to agree to maintain certain resale prices. By stipulation before trial the complaint 
was amended so as to charge only the adoption and enforcing of the Beech-Nut system 
of maintaining prices. Further, the case was heard on an agreed statement of facts 
setting forth the “Beech-Nut Policy” and excluding reference to any agreement. Id. 
at 444-46, 455, 458. 


26 Id. at 454. 
27 Id. at 455. 
28 One dissenting Justice expressly so stated. Jd. at 458. 
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mission’s cease and desist order so as to prohibit only “cooperative 
methods” of enforcing resale price maintenance by the supplier 
through blacklisting, espionage, and “any other equivalent coopera- 
tive means.” 79 

The Beech-Nut analysis was confirmed in two subsequent Supreme 
Court proceedings where the Commission’s utilization of Section 5 
was controlled by applicable Sherman Act precedents. Thus, the 
Court held that a price fixing conspiracy could be pursued as an “un- 
fair method” of competition since, ““An understanding, express or tacit, 
that the agreed prices will be followed is enough to constitute a trans- 
gression of the Law.” *° A unilateral refusal to buy, however, the 
Court held, could not be condemned under Section 5, in the absence 
of “combination,” “monopoly or oppression.” *? 

Within these boundaries, however, the Commission was left a 
wide range of administrative flexibility to pursue anti-competitive 
practices under Section 5 of the Federal Trade Commission Act. The 
Supreme Court pointed out in the Keppel case in 1934, 


“neither the language nor the history of the act suggests that 
Congress intended to confine the forbidden methods to fixed and 
unyielding categories. * * * The act undoubtedly was aimed at 
all the familiar methods of law violation which prosecutions under 
the Sherman Act had disclosed. * * * But as this Court has 
pointed out it also had a broader purpose. * * * As proposed by 
the Senate Committee on Interstate Commerce and as intro- 
duced in the Senate, the bill which ultimately became the 
Federal Trade Commission Act declared ‘unfair competition’ to 
be unlawful. But it was because the meaning which the common 
law had given to those words was deemed too narrow that the 
broader and more flexible phrase ‘unfair methods of competition’ 
was substituted. Congress, in defining the powers of the Com- 
mission, thus advisedly adopted a phrase which, as this Court 
has said, does not ‘admit of precise definition, but the meaning 





29 Id. at 455-56. 

30 Federal Trade Commission v. Pacific States Paper Trade Ass'n, 273 U. S. 52, 
62 (1927). See also Eugene Dietzgen Co. v. Federal Trade Commission, 142 F. 2d 
321, 326-27 (7th Cir. 1944), cert. denied, 323 U. S. 730 (1944); Butterick Pub. Co. 
v. Federal Trade Commission, 85 F. 2d 522, 525-26 (2d Cir. 1936). 

31 Federal Trade Commission v. Raymond Bros.-Clark Co., 263 U. S. 565, 572-73 
(1924). 
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and application of which must be arrived at by what this court 
elsewhere has called “the gradual process of judicial inclusion and 


exclusion’”’.’” ” 32 


The Expansive Dicta of the 1940's 


The function of Section 5 as a limited auxiliary to the Sherman 
Act and companion to the Clayton Act was referred to in signifi- 
cantly broader context by provocative dicta in subsequent Supreme 
Court decisions. 

The Fashion Originators Guild case outlawed under Section 5 
a group boycott organized by the garment industry against “style 
pirates” and retailers selling garments copied from designs produced 
by Guild members.** Justice Black upheld the Commission’s findings 
of an unfair method of competition by reference to the manifest 
illegality of such conduct under both the Sherman Act and the 
Clayton Act. In the words of the opinion, if the defendant’s “pur- 
pose and practice runs counter to the public policy declared in the 
Sherman and Clayton Acts, the Federal Trade Commission has the 
power to suppress it as an unfair method of competition.” * 

Implying that the Federal Trade Commission Act might have a 
wider reach than the Sherman and Clayton Acts, the Court’s dicta 
went beyond the issue at bar. For the Court concluded first that the 
petitioners’ scheme was based in part on a program of exclusive 
dealing with retailers which had the anti-competitive effect required 
under Section 3 of the Clayton Act.** In addition, the Court found 
the “petitioners’ combination in its entirety well within the inhibition 
of the policies declared by the Sherman Act itself.” ** 

In 1948 Justice Black’s Cement Institute opinion sustained the 
Federal Trade Commission’s ruling that the concerted utilization of 
a delivered pricing system by the members of the cement industry 
as an instrumentality for price fixing was an unfair method of com- 
petition prohibited by Section 5.87 The Court rejected the preliminary 














82 Federal Trade Commission v. R. F. Keppel & Bros., 291 U. S. 304, 310-11 
(1934). 
383 Fashion Originator’s Guild v. Federal Trade Commission, 312 U. S. 457 (1940). 
34 Jd. at 463. 
35 Id. at 464. 


36 Jd. at 465. 
37 Federal Trade Commission v. Cement Institute, 333 U.S. 683 (1948). 
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contention that the Commission lacked jurisdiction because the first 
count of the complaint charged conduct cognizable under Sec- 
tion 1 of the Sherman Act.** But while holding that the evidence sup- 
ported the Commission’s finding of a combination among the re- 
spondents, a footnote announced that this “does not mean that exist- 
ence of a ‘combination’ is an indispensable ingredient of an ‘unfair 
method of competition’ under the Federal Trade Commission Act.” ** 

Both of Justice Black’s provocative dicta became focal in subse- 
quent Supreme Court rulings. 

The Cement Institute hint that an unfair method of competition 
under the Federal ‘Trade Commission Act, in an industry-wide pric- 
ing case did not presuppose a combination or conspiracy became the 
crux of the famous Rigid Steel Conduit controversy. In that case, the 
climax of the basing-point controversy, the Federal Trade Commis- 
sion advocated that “conscious parallelism” by individual competing 
sellers in pricing their products constituted a violation of Section 5 
even in the absence of conspiracy or concert of action. While the 
Court of Appeals in 1948 upheld the Federal Trade Commission, 
Supreme Court review resulted in a 4-4 affirmance by an equally 
divided court with Justice Jackson not participating.” 

Justice Black’s Fashion Originators Guild opinion was later to 
be the basis for further expansion of the scope of Section 5. In the 
Motion Picture Advertising Service case, the Federal Trade Com- 
mission prohibited under Section 5 the securing of exclusive exhibition 
rights in most of the available theatres in the country by a distributor 
of advertising films.** In sustaining the Commission the Supreme 
Court stressed that 


“The ‘unfair methods of competition, which are condemned by 
§5(a) of the Act, are not confined to those that were illegal 





38 Id. at 689-93 

39 Jd. at 721 n. 4. 

40 Clayton Mark & Co. v. Federal Trade Commission, 336 U. S. 956 (1949), affirm- 
ing per curiam, Triangle Conduit & Cable Co. v. Federal Trade Commission, 168 F. 2d 
175 (2d Cir. 1948). 

41 According to the (:.urt of Appeals, the prohibition in Section 3 of the Clayton 





Act on evselusive sales «1 lea-iry arrangements technically were inapplicable since the 
distributor furnished the t!ms by bailment to the exhibitors in exchange for a contract 
for personal service: which the exbibiters undertouk to perform. 19! F. 2d 633, 636-37 


(35th Cir. 1952). 
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at common law or that were condemned by the Sherman Act. 
* * * Congress advisedly left the concept flexible to be de- 
fined with particularity by the myriad of cases from the field 
of business.” *” 

The Court went on to make the intriguing and ambiguous 
statement that 


“It is also clear that the Federal Trade Commission Act was 
designed to supplement and bolster the Sherman Act and the 
Clayton Act (see Federal Trade Commission v. Beech-Nut Co., 
257 U. S. 441, 453)—to stop in their incipiency acts and prac- 
tices which, when full blown, would violate both those Acts 
(see Fashion Guild v. Federal Trade Commission, 312 U. S. 457, 
463, 466), as well as to condemn as ‘unfair methods of competi- 
tion’ existing violations of them. See Federal Trade Commission 
v. Cement Institute, 333 U. S. 683, 691.” * 


The majority opinion appeared to say that a trade. practice which 
potentially violated both the Sherman and Clayton Acts could be 
nipped under Section 5 in its incipient stages. The opinion makes 
repeated references to that case as reflecting a potential Sherman Act 
violation.** 

However, the ambiguity of the Court’s dicta prompted the fear 
that the Supreme Court was announcing a more extreme departure 
from the precedents. The dissenting opinion suggested that Section 





42 Federal Trade Commission v. Motion Picture Advertising Service Co., 344 U. S. 
392, 394 (1953). 

43 Ibid. 

44 Thus, the Court observed that “it is, we think, plain from the Commission’s 
findings that a device which has sewed up a market so tightly for the benefit of a 
few falls within the prohibitions of the Sherman Act and is therefore an ‘unfair 
method of competition’ within the meaning of §5(a) of the Federal Trade Commission 
Act.” 344 U. S. at 395 (emphasis supplied). And again, the Court repeated that 
“The vice of the exclusive contract in this particular field is in its tendency to restrain 
competition and to develop a monopoly in violation of the Sherman Act. And when 
the Sherman Act is involved the crucial fact is the impact of the particular practice 
on competition, not the label that it carries.” Jd. at 397. See also the comment in 
the Times-Picayune decision that Section 5 “minimally . . . registers violations of the 
Clayton and Sherman Acts.” Times-Picayune v. United States, 345 U. S. 594, 609 
(1953). 
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5, under the majority view, serves not merely as an auxiliary to the 
Sherman Act, but also barred trade practices of a magnitude which 
did not quite transgress the Clayton Act.** Since the Clayton Act 
already checked inimical trade practices in their “incipiency,” a 
prohibition on potential Clayton Act violations would have created 
the doctrine of “incipient incipiency.” Such an extreme test would 
have outlawed any activity which potentially lessened potential com- 
petition and, in the words of the dissenting opinion, could have au- 
thorized “unbridled intervention into business practices” by the 


FTC.“ 


Application of Section 5 by the FTC 


In its recent cases, although relying on Section 5 to reach com- 
petitive conduct not made unlawful by the Clayton Act, the Com- 
mission has prohibited such conduct only upon an evidentiary and 
anti-competitive showing equivalent to that required under the 
Clayton Act. Moreover, the Commission’s exercise of its powers 
under Section 5 to reach other economic practices has extended 
principally to practices of the general type specifically prohibited by 
the Clayton Act but which are not within its specific provisions. Al- 
though some of the complaints issued by the Commission may reflect 
experimental and even bizarre departures from the mainstream of 
antitrust law, the final adjudications to date manifest a sound inter- 
pretation of Section 5’s prohibition of “unfair methods of competi- 
tion.” 

Several Commission rulings have refused to approve the duplica- 
tion of complaint charges which in separate counts alleged the same 





45 Justice Frankfurter’s dissenting opinion went beyond the words of the majority 
by declaring that “The Federal Trade Commission Act was designed, doubtless, to 
enable the Commission to nip in the bud practices which, when full blown, would 
violate the Sherman or Clayton Acts. But this record does not explain to us how 
these practices, if full blown, would violate one of those Acts.” 344 U. S. at 400-01 
(emphasis added). 

46 See, e.g., Standard Fashion Co. v. Magrane-Houston Co., 258 U. S. 346, 356 
(1923); Federal Trade Commission v. Raladann Co., 283 U. S. 643, 647 (1931); 
Dictograph Products v. Federal Trade Commission, 217 F. 2d 821, 826-27 (2d Cir. 
1954). 

47 344 U. S. at 405. See Hodson, “Exclusive Dealing,’ How to Comply with the 
Antitrust Laws (N. Y. State Bar Ass’n Antitrust Law Symposium) 140 (1954); 
Butler, “Federal Trade Commission Jurisdiction Under the Incipiency Doctrine,” U. 
Michigan Summer Institute on the Federal Antitrust Laws 154 (1953). 
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conduct to offend against both the Clayton Act and the Federal 
Trade Commission Act. In the Dictograph case, two commissioners 
demurred from the majority opinion’s findings of a dual violation of 
the Clayton and Federal Trade Commission Acts by exclusive dealing 
arrangements.** Shortly thereafter, a majority opinion in the Harley- 
Davidson Motor case referred to the expressly applicable Clayton Act 
provisions and refused to consider whether an exclusive dealing ar- 
rangement might also violate Section 5.*? 

However, the Commission apparently appears to take the posi- 
tion that Section 5 will reach trade practices governed by the Clay- 
ton Act but outside its scope for technical reasons. 

In the area of corporate acquisitions, the Commission has com- 
bined allegations under both Section 5 and Section 7 of the Clayton 
Act. A series of complaints against a course of acquisitions of dairy 
companies and retail grocery stores including charges under Section 5 
seeks to reach acquisitions of partnerships not comprehended by the 
provisions of Section 7 of the Clayton Act, or the acquisition of assets 
prior to the 1950 amendments broadening the statute’s scope from 
stock to asset acquisitions as well.5° 

While these complaints are still in the trial stage, the Commission’s 
interlocutory ruling in the Foremost Dairies case contains a significant 
pronouncement of the law.** Reversing a Hearing Examiner’s hold- 
ing that Section 5 could not apply to corporate acquisitions in view of 
the specific prohibitions of Section 7 of the Clayton Act, the Com- 
mission declared that 


“facts indicating a violation of Section 7 of the Clayton Act, as 
amended, may also indicate a violation of Section 5 of the 
Federal Trade Commission Act, and * * * practices not tech- 
nically within the scope of a specific section of the Clayton Act 





48 50 F. T. C. 281, 299 (1953). However, the majority opinion referred to acts 
of coercion and intimidation by the respondent as the basis for finding a Section 5 
violation. Id. at 296. 

49 50 F. T. C. 1047, 1068 (1954). Cf., Champion Spark Plug, 50 F. T. C. 30, 50 
(1953). 

50 E.g., National Dairy Products Corp., Dkt. 6651 (Complaint, Oct. 16, 1956); 
The Borden Co., Dkt. 6652 (Complaint, Oct. 16, 1956); Beatrice Foods Co., Dkt. 
6653 (Complaint, Oct. 16, 1956); National Tea Co., Dkt. 7453 (Complaint, Mar. 26, 
1959) ; Kroger Co., Dkt. 7464 (Complaint, April 1, 1959). 


51 Foremost Dairies, Inc., 52 F. T. C. 1480 (1956). 
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may nevertheless constitute a violation of Section 5 of the Federal 
Trade Commission Act.” 5? 


The opinion affirmed the Commission’s “administrative discretion” 
in the issuance of complaints and indicated that this was “a decision 
on which the Hearing Examiner had no authority to sit in judg- 
ment.” 5% 

The Commission has also utilized Section 5’s vague prohibition 
to reach discriminatory practices generally comprehended within the 
area of, but not prohibited by, Section 2 of the Clayton Act as 
amended by the Robinson-Patman Act. In several complaints, and in 
its decision in the Giant Food case, the Commission has urged that 
Section 5 was violated by buyers who received discriminatory adver- 
tising allowances, on the apparent assumption that Section 2(f) of 
the Robinson-Patman Act applied only to the knowing receipt of 
discriminations in price but not of allowances.5* The Commission has 
also challenged under Section 5, but dismissed for lack of evidence of 
competitive injury, alleged discriminatory credit terms which did not 
fit the letter of the pertinent Robinson-Patman provisions.*> An- 
other complaint attacked a seller’s discrimination between customers 
by the selective imposition of specific minimum quantities of the prod- 
uct which certain buyers must purchase, and the use of quantity 
discounts has been challenged under Section 5 for their competi- 





52 Ibid. 

S3 Jd. at 1480-81. An Examiner’s ruling recently reaffirmed this position in 
another merger case challenged under Section 5 as well as Section 7. National Tea Co., 
Dkt. 7453 (Order Denying Motion to Dismiss Complaint, July 15, 1959). 

In view of the Supreme Court’s reasoning in the Western Meat case that the evils 
of stock control animated the enactment of Section 7 in 1914, the inclusion of pre- 
1950 asset acquisitions in Section 5 charges can hardly be deemed a mere “technical” 
correction of an inadvertent Congressional omission. 

54 Giant Food Shopping Center, Inc., Dkt. 6459 (Feb. 10, 1959); Food Fair 
Stores, Inc., Dkt. 6458 (Sept. 27, 1957); United Cigar-Whelan Stores Corp., Dkt. 
6525 (July 31, 1956). In one recent complaint, the Commission alleged violations of 
both §2(f) and §5 by a buyer who received discriminatory payments or allowances. 
Fred Meyer, Inc., Dkt. 7492 (Complaint, May 15, 1959). 

SS Simplicity Pattern Co., Inc., Dkt. 6221 (Mar. 13, 1957). 

56 Grove Laboratories, Inc., Dkt. 6743 (Dec. 2, 1957) (accompanying related 
charge under Section 2(a)). 
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tive effect on the seller’s rivals whose outlets were foreclosed by such 
a discount program.*? 

Complaints have been filed by the Commission under Section 5 
challenging commercial practices not even suggested as being compar- 
able to either the exclusive and tying arrangements expressly dealt 
with in Section 3 or the discriminatory prices and services banned 
by Section 2. Thus a series of Commission complaints attacked the 
practice of a sales commission paid by tire manufacturers to oil com- 
panies who promoted the tires, batteries and accessory products of 
the manufacturer with their service station dealers.5* According to 
the complaints, the oil companies sought to “recommend,” “urge” 
and “persuade” dealers selling their gasoline to purchase such TBA 
products; and that competing suppliers were thereby restrained. 
These cases are awaiting a Hearing Examiner’s decision. 

Competitive injury is also alleged by a recent complaint to have 
resulted from the competitive tactics of a leading manufacturer of 
washing machine detergents who persuaded manufacturers of the 
machines to enclose a free box of the detergent in each machine and 
to persuade their distributors to use only this detergent in their demon- 
strations.5* The Commission has also challenged the furnishing of 
financial assistance and dispensing facilities by suppliers to distribu- 
tors in the sale of ice cream which are alleged to have a comparable 
competitive effect; however, a Hearing Examiner’s Initial Decision 
would dismiss these complaints. In the area of tying arrangements, 
the Commission has recently adopted an Initial Decision which bars a 
manufacturer of photographic copying machines from differentiating 
between the owners or operators of its machines in the amount of 





S7 McGuire Industries, Inc., Dkt. 7090 (Sept. 11, 1958) (the discounts were chal- 
lenged also under Section 2(a)). 

588 B. F. Goodrich, Dkt. 6485 (Complaint, Jan. 11, 1956); Goodyear Tire & Rubber 
Co., Dkt. 6486 (Complaint, Jan. 11, 1956); Firestone Tire & Rubber Co., Dkt. 6487 
(Complaint, Jan. 11, 1956). 

59 Procter & Gamble Co., Dkt. 7542 (Complaint, July 14, 1959). 

60 Carnation Co., et al., Dkt. 6172-79, 6425 (Initial Decision, June 29, 1959). 
Other types of favored treatment which implement a course of exclusive dealing, such 
as the making of loans on desired terms, has been challenged under Section 5. Inter- 
national Shoe Co., Dkt. 6835 (March 6, 1958). 
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service charges in order to promote the sale of photocopy supplies.** 

When confronted with trade practices of a type not governed by 
the Clayton Act, the Commission’s complaints under Section 5 have 
ranged widely. Although the trade practices attacked generally are 
those vulnerable under the Sherman Act, the Commission staff has 
occasionally urged legal innovation. 

In the area of traditional offenses, the Commission has regularly 
resorted to Section 5 to invalidate collusive agreements among com- 
petitors or programs of resale price fixing. Alleged price-fixing con- 
spiracies, group boycotts, and divisions of territories among compet- 
ing sellers through express agreement, a trade association, or an ex- 
clusive selling agent have been attacked by the Commission under 
Section 5.* Industry-wide controls of prices, production and dis- 
tribution by competing sellers have been charged in complaints by 
the Commission as an attempt to monopolize, illegal under Section 
5.°* Furthermore, predatory price cutting and resale price fixing 
by 2 seller not protected by Fair Trade, typical Sherman Act offenses, 
have been attacked by the Commission under the Federal Trade Com- 
mission Act.® Also, resale price maintenance has been attacked as 
part and parcel of a comprehensive restrictive program among com- 
petitors.* 

Apart from this well defined catalog of commercial restraints, the 
Commission staff has used Section 5 to reach trade practices of a 





61 Photostat Corp., Dkt. 7349 (Sept. 10, 1959). See also Sav-A-Stop, Inc., Dkt. 
7317 (May 19, 1959), where the Commission barred discriminatory discounts under 
both Section 2(a) and Section 5. The Section 5 violation was based principally on 
the use of these discounts to persuade customers to discontinue competitors’ product 
and carry all lines of respondent’s goods. 

62 E.g., The Rubber Manufacturers Ass’n, Inc., et al., Dkt. 7505 (Complaint, June 
2, 1959); Stewart & Stevenson Service, Inc., et al., Dkt. 7002 (May 25, 1959); St. 
Regis Paper Co., et al., Dkt. 6476 (Feb. 12, 1959); Southwestern Sugar & Molasses 
Co., et al., Dkt. 7461 (Complaint, April 1, 1959); Associated Construction Publica- 
tions, et al., Dkt. 7285 (Complaint, Oct. 21, 1958); American National Retail Jewelers 
Ass'n, et al., Dkt. 6986 (Sept. 24, 1958); California Fish Canners Ass’n, Inc., et al., 
Dkt. 6623 (Feb. 14, 1958). 

63 American Cyanamid Co., et al., Dkt. 7211¢ (Complaint, July 28, 1958) (anti- 
biotics industry). 

64 Eg. The Roberts Co., Dkt. 6943 (Initial Decision, Mar. 18, 1959); Electro 
Music Co., Dkt. 7431 (Complaint, Mar. 11, 1959); Sun Oil Co., Dkt. 6641 (Jan. 5, 
1959); Oxford Filing Supply Co., Dkt. 7052 (June 17, 1958); Warren Petroleum 
Corp., Dkt. 6227 (Sept. 17, 1956). 

65 E.g., Revion, Inc., et al., Dkt. 7175 (Complaint, June 16, 1958). 
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more ambiguous legal nature. Particularly has this been attempted in 
the area of supplier-dealer relationships, where Commission com- 
plaints have attacked practices engaged in by a single seller which 
allegedly curtail the economic freedom of his dealers. Several Com- 
mission complaints have challenged arrangements between a seller and 
his dealers limiting the territories in which they may sell or the 
customers with whom they may deal.** Equally important are the 
efforts of the Commission’s staff to stretch Section 5 to prohibit a 
supplier’s attempts to influence his dealers’ resale prices in the ab- 
sence of any element of agreement. In some instances, the charge 
has stressed alleged coercive tactics used by a supplier to influence 
his dealers, as in a recent complaint against a supplier charged with 
forcing its dealers to accept certain “consignment contracts” which 
enabled the supplier to set gasoline prices.** Even in the absence of 
both coercion and agreement, however, the FTC staff has urged that 
the “suggestion” of resale prices by a supplier to his dealer may 
constitute an “unfair method of competition” under Section 5. 


Interpretation of Section 5 by the Commission 


Although the complaints issued under Section 5 of the Federal 
Trade Commission Act have ranged the legal frontiers, the Commis- 
sion’s decisions have largely adhered to the course of prohibiting only 
restraints shown adversely to affect competition. Regardless of the 
economic practice attacked in complaints under Section 5, the Com- 
mission has to date insisted in its decisions that competitive injury be 
demonstrated. Moreover, to the extent the relevant complaints have 
reached the final adjudicative stages, the Commission has been re- 
luctant to endorse the use of Section 5 as a basis for bizarre doctrinal 
experimentation. 

The Commission has acknowledged, as implicit in the Supreme 
Court’s Curtis and Sinclair rulings, that in cases challenging trade 





66 E.g., Roux Distributing Co., Inc., Dkt. 6636 (Complaint, Sept. 14, 1956); Snap- 
On Tools Corp., Dkt. 7116 (Complaint, April 10, 1958). 

67 Sun Oil Co., Dkt. 6934 (Amended and Supplemental Complaint, April 7, 1959) 
The Sun Oil complaint also charged the seller with a “predatory” pricing policy in- 
jurious to the private brand operators and illegal under Section 5. This practice has 
been recently held by the Commission to violate Section 5. Sun Oil Co., Dkt. 6641 
(Jan. 5, 1959). 

68 Standard Oil Co. (Indiana), Dkt. 7567 (Complaint, Aug. 7, 1959). 
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practices of the type subject to the Clayton Act no violation of Section 
5 can be established without a showing of substantial detriment to 
competition or tendency to monopoly. 

In its Simplicity Pattern ruling, the Commission rejected the 
appeal of Commission counsel from the Examiner’s refusal to find a 
violation of Section 5.6 The complaint there had alleged violations 
of both Section 2(e) of the Clayton Act and of Section 5 arising 
from the respondent’s discriminations among various customers for 
its dress patterns. However, the Commission held that “the mere 
showing of certain discriminations among customers is not enough” 
to constitute an “unfair method of competition.” 7° On the facts 
presented the Commission held that the standard of injury which 
would be applied under Section 2(a) was not met, and that ac- 
cordingly Section 5 was not violated." 

Two recent Initial Decisions of Hearing Examiners contain 
articulate awareness of the limitations of Section 5 in situations’ in- 
volving alleged exclusionary practices not within the scope of Section 
3 of the Clayton Act. In the car dealer cases the Examiners’ decisions 
both refused to find a violation of Section 5 in the furnishing of 
equipment, or other assistance by a supplier to his dealers.7* Ac- 
cording to these two Examiners, no adverse competitive effects were 
demonstrated to have resulted from the challenged trade practices 
and they would dismiss those complaints. 

One of these Initial Decisions relied on the Supreme Court’s 
1923 Sinclair decision stressing the necessity of a predatory pur- 
pose or demonstrable adverse competitive effect.7* Moreover, the Ex- 
aminer rejected the contention that a fair or successful method of 
competition which reduces the market share of some competitors 
is a violation of Section 5. Thus, he declared that 


“Certain types of competition which capture larger shares of 
the market, and in that sense lessen competition, such as price 





69 Simplicity Pattern Co., Inc., Dkt. 6221 (Mar. 13, 1957). 

70 Id. at 3. 

71 = Ibid. 

72 Socony Mobil Oil Co., Dkt. 6915 (Initial Decision, July 2, 1959); Shell Oil 
Co., Dkt. 7044 (Initial Decision, Jan. 27, 1959). The Shell decision was affirmed by 
the Commissioner a few days ago. 

73 Socony Mobil Oil Co., Inc., Dkt. 6915, pp. 14-16 (Initial Decision, July 2, 1959). 
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discrimination, exclusive dealing arrangements, and unfair and 
deceptive practices, have been legally declared unfair methods 
of competition. The methods used are unfair—and demonstra- 
tion of probable effect is necessary—but the effect is not what 
creates the unfairness. If successful competition, which lessens 
competition by capturing a greater share of sales by means of 
lower prices, etc., is outlawed as an unfair method of competi- 
tion, all real competition will cease and the very objectives 
sought by the antitrust laws, better products at lower prices 
achieved by the forces of real competition in the market place will 
be negated.” ** 


The Ice Cream Initial Decision, furthermore, required a show- 
ing of competitive injury whether a practice was attacked under 
Section 5 of the Federal Trade Commission Act or the pertinent 
section of the Clayton Act. The Examiner noted that the essential 
element of the offense charged approximated a course of exclusive 
dealing usually appraised under Section 3 of the Clayton Act.’§ 
However, the Initial Decision pointed out, “while such arrangements 
are of the type which may be considered to constitute unfair methods 
of competition, they are not per se illegal. * * * Irrespective of 
whether a proceeding is brought under the Clayton Act or Federal 
Trade Commission Act, a showing must be made with respect to 
the probable adverse competitive impact of such arrangements.” 7° 
Because no such competitive injury was demonstrated, the Examiner 
found no violation of Section 5. 

Also in the area of Section 5 charges patterned after the Sherman 
Act, the Commission has required a substantial showing of adverse 
competitive effects to indict a trade practice as an “unfair method 
of competition” under Section 5. In the Roux Distributing decision, 
the complaint had challenged respondent’s agreements with its cus- 
tomers restricting their sales to particular customers.7? Citing the 
Motion Picture Advertising case for the proposition that Section 5 is 





7 Jd. at 13 

75 The Examiner observed that the several ice cream complaints were not ad- 
dressed to Section 3 presumably because some of the practices did not involve technical 
“sales” or “leases,” id. at 117. 

76 «Jd. at 117-18. 

77 Roux Distributing Co., Inc., Dkt. 6636 (Mar. 4, 1959). 
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not confined to the practices condemned by the Sherman Act, the 
Commission stated that nevertheless “a violation of Section 5 is 
not shown unless the record contains some evidence of the competi- 
tive effect of the practices. This does not mean there must be a 
showing of some actual elimination or suppression of competition, 
but there at least should be some basis in the record for a finding that 
competition may be substantially lessened.” 7* 

In other respects, also, the Commission has applied Section 5 
conservatively in the area of trade practices not governed by the 
Clayton Act. 

The Commission’s recent Columbus Coated Fabrics decision re- 
jected the complaint’s allegations that the “suggestion” of resale 
prices by a seller constituted an “unfair method of competition.” ” 
There the seller as well as some distributors occasionally suggested 
prices for the patterns of wall coverings at which the dealers might 
sell to the public. The Commission found “no evidence of any agree- 
ment between distributors to enforce Columbus’ suggested prices or 
to enforce their own.” *° In the absence of any agreement or “at- 
tempt to enforce a suggested price,” *? the Commission rejected the 
complaint’s charges under Section 5. 

A similar conclusion was reached by the Examiner in the Pure Oil 
Initial Decision, now pending on review before the full Commis- 
sion.** In addition to both primary and secondary-line price dis- 
crimination charges under Section 2(a) of the Clayton Act, the com- 
plaint also charged that the supplier’s recommendation to its dealers 
that they resell gasoline at a price 1¢ over the prices of certain private 





78 Id. at 4. The Commission refused to accept the contention of staff counsel 
that such resale restrictions were illegal per se. Id. at 5. Appraising the evidence bear- 
ing on the competitive effect of these agreements, the Commission found considerable 
doubt that the classes of customers alleged to be affected were in fact “even in sub- 
stantial competition.” Jd. at 4. In any case, all that was shown was a diversion of 
sales or reduction in profits by some customers. According to the Commission, this 
would “not prove that any competition has been adversely affected. Merely to show 
a loss of sales or profits by individual customers has no necessary competitive sig- 
nificance in the circumstances.” 

79 Columbus Coated Fabrics Corp., Dkt. 6677 (Mar. 23, 1959). 

80 Jd. at 3. 

81 bid. 

82 Pure Oil Co., Dkt. 6640 (Initial Decision, Jan. 30, 1959), oral argument before 
the Commission on June 24, 1959. 
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brand competition amounted to illegal price fixing in violation of 
Section 5. However, the Examiner found “no understanding, agree- 
ment, conspiracy or arrangement bewteen respondent and its dealers 
to fix prices.” ** The “mere recommendation” of a pricing policy 
could not constitute a price fixing “agreement” in violation of Section 
5, particularly when the evidence demonstrated conclusively that the 
dealers did not have to follow the suggestion and could establish what- 
ever resale price they elected without loss of any price allowances 
offered by respondent.™ 

More recently, a Hearing Examiner has held in the Grand Union 
case that it was a violation of Section 5 for a buyer knowingly to 
induce a seller to grant it an allowance unlawful under Section 2(d) 
of the amended Clayton Act.** Although the Clayton Act prohibits 
only a buyer’s knowing receipt of an unlawful price discrimination, 
and that the receipt of unlawful allowances, the Examiner held it 
was a violation of Section 5 to induce a supplier to violate the law. 
And he reached this conclusion absent any showing of competitive 


injury. 
Evaluation of the Current State of the Law 


In the main, the Federal Trade Commission’s application of 
Section 5, on the decisional level, has reflected a judicious attitude. 

In the area of trade practices outside the Clayton Act, the Com- 
mission’s decisions concentrate attention on the hard core conspiracy 
cases of the type condemned by the Sherman Act. The most recent 
rulings under Section 5 reflect a disposition to stay within the orbit of 
the Rule of Reason, rather than launching legal moonshots into outer 
space.®° 

The most sensitive current problem concerns the Clayton Act, 
and the use of Section 5 as a device for “rounding out” the design of 
Congress in this comprehensive enactment governing discriminations, 
exclusive arrangements, and corporate acquisitions. The decisions 


83 Id. at 23-24. 
84 Jd. at 24. 
85 Grand Union Company, Dkt. 6973 (Initial Decision, October 16, 1959). 


86 See particularly Columbus Coated Fabrics Corp., Dkt. 6677 (Mar. 23, 1959); 
Roux Distributing Co., Dkt. 6636 (Mar. 4, 1959); Socony Mobil Oil Co., Dkt. 6915 
(Initial Decision, July 2, 1959); Carnation Co., et al., Dkt. 6172-79, 6425 (Initial 
Decision, June 25, 1959). 
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of the courts have recognized that such trade practices in some cases 
could be pursued under Section 5—and prohibited if shown substan- 
tially to impair competition.*? The question is where to draw the line, 
so that the Federal Trade Commission Act does not displace the 
Clayton Act and render surplusage its detailed Congressional design. 
Furthermore, even if the FTC’s resort to Section 5 in particular 
situations is tolerated by the courts, the Commission’s administrative 
responsibilities might warrant an additional measure of restraint 
in the exercise of its broad powers in the public interest. 

Respect for the plan of Congress, deference to the Supreme Court’s 
mandates, and good law administration unite to dictate that the 
Commission should not use Section 5 to prohibit what the Clayton 
Act expressly permits. Resort to Section 5 in such circumstances by 
the Commission would override in effect a determination by the 
Congress in the Clayton Act that trade practices generally covered 
but specifically not reached by that enactment were entirely lawful 
and beyond reproach. It would also run counter to the Supreme 
Court’s Eastman Kodak opinion which in a merger case under Sec- 
tion 5 held the Commission entitled to no greater relief than the 
Clayton Act authorized.** And, from the standpoint of effective 
law enforcement, relying on cooperation and compliance by the 
business community, the existing difficulties of ascertaining the legality 
of particular trade practices under the specifics of the Clayton Act 
should not be compounded by further vague bans flowing from the 
generalities of Section 5, or a confusing duplication of Clayton Act 
charges by redundant complaints under Section 5. 

Such an enforcement approach must necessarily depend on 
case-by-case judgments for determining whether a given trade prac- 
tice was governed fully by the Clayton Act. As to these practices, 
Congress has defined the boundaries of legality in that statute’s ex- 





87 Exclusive Arrangements: Federal Trade Commission v. Curtis Pub. Co., 260 
U. S. 868 (1923); Federal Trade Commission v. Sinclair Refining Co., 261 U. S. 463 
(1923); Federal Trade Commission v. Motion Picture Advertising Co., 344 U. S. 392 
(1953); Carter Carburetor Corp. v. Federal Trade Commission, 112 F. 2d 722 (8th 
Cir. 1940). 

Discriminations: E. B. Muller v. Federal Trade Commission, 142 F. 2d 511 (6th 
Cir. 1944). 

Corporate Acquisitions: Federal Trade Commission v. Eastman Kodak Co., 274 
U. S. 619 (1927). 

88 Cf. also National Lead v. Federal Trade Commission, 227 F. 2d 825 (7th Cir. 
1955). 
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press provisions. For example, Congress in Section 7 of the Clayton 
Act of 1914 confined its prohibition to the acquisition of corporate 
stock, not assets, in light of the specific concern with the abuses of 
holding companies or Trusts.*® The 1950 amendments of that provi- 
sion extended the law to asset acquisitions of some corporations, not 
including banks. Resort to Section 5 for attacking transactions which 
Congress consciously excluded from the reach of the Clayton Act 
cannot be justified. 

Moreover there is no longer any enforcement premium on pro- 
ceedings brought under Section 5. Until this year’s amendment of the 
Clayton Act,®® only cease and desist orders issued under Section 5 
enjoyed automatic finality, subject to judicial review, and carried 
heavy penalties for their infringement. To the extent the more 
cumbersome enforcement of Clayton Act orders*! directed resort to 
Section 5, that incentive disappeared with this year’s legislation grant- 
ing automatic finality to Clayton Act orders as well. 

Furthermore, resort to Section 5 might once have been stimulated 
by the belief that no Clayton Act order could bar a trade practice 
which was not independently illegal under that statute, so that a 
Section 5 charge was essential to secure adequate relief.9? In recent 
years, however, the Supreme Court has indicated that the Commis- 
sion’s powers to issue orders as coextensive under both enactments.°* 





89 Federal Trade Commission v. Eastman Kodak Co., 274 U. S. 619 (1927); 
Federal Trade Commission v. Western Meat Co., et al., 272 U. S. 554 (1926). 

90 Public Law 86-107; 73 Stat. 243 (July 23, 1959). 

91 Federal Trade Commission v. Ruberoid Co., 343 U. S. 470 (1952). As pointed 
out by one of the legislative reports favoring the recent amendment to the Clayton 
Act, the Ruberoid decision “increased the need for amendatory legislation.” H. R. Rep. 
580, 86th Cong., 1st Sess. 5 (1959). Prior to the amendment, the Clayton Act per- 
mitted “a person to engage in the same illegal practices three times before effective 
legal penalties can be applied.” Jd. at 4. . 

92 Arrow-Hart & Hegeman Electric Co. v. Federal Trade Commission, 291 U. S. 
587, 596-98 (1934); Federal Trade Commission v. Western Meat Co., 272 U. S 554, 
559 (1926). 

98 According to the Supreme Court’s opinion in the National Lead case, a Section 
5 proceeding, the agency’s primary responsibility for fashioning orders was qualified 
by the test “Does the remedy selected have a ‘reasonable relation to the unlawful 
practice found to exist?’” Federal Trade Commission v. National Lead Co., 352 U. S. 
419, 429 (1957). This test was distilled from cited precedents under both the Clayton 
Act and Section 5. Jd. at 428-29. The Court has recently affirmed the Commission’s 
broad discretion in the framing of cease and desist orders. Federal Trade Commission 
v. Mandel Bros. Inc., 359 U. S. 385, 392 (May 4, 1959). 
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Accordingly, the remedies now available under the Clayton Act 
appear sufficiently ample to create no special advantage for invoking 
the Federal Trade Commission Act on that account. 

In the final analysis, the Federal Trade Commission’s own sense 
of judicious responsibility is of paramount concern. Peculiarly in the 
field of antitrust and trade regulation, adversary litigation imposes an 
extraordinary drain on the resources of both the Government and the 
private respondent. Often neither side can win. A respondent gains 
cold comfort from triumphs in the Supreme Court after eighteen 
years of litigation,®** or when he is vindicated by a final decision of 
the Commission after two or three years of administrative hearings. 
From the vantage point of the Commission, the benefit of speedy 
proceedings and a maximum of voluntary compliance may be jeopar- 
dized by doctrinal detours. 





94 Standard Oil Co. v. Federal Trade Commission, 355 U. S. 396 (1958). 
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TERRITORIAL PRICE DIFFERENTIALS UNDER 
THE ROBINSON-PATMAN ACT 


by 


Tuomas E. SUNDERLAND* 


For every business firm competing beyond the boundaries of its 
local home market, the legality of geographic price differentials is 
of cardinal concern. 

In the American economy, few sellers are content to restrict thei 
operations to a single geographic market. Rather, in quest of greater 
sales and profits, they strive to serve customers in other competitive 
markets already serviced by established local firms.’ Differing geo- 
graphic areas will inevitably reveal different cost factors or demand 
conditions, and reflect a variety of competitive pressures. This eco- 
nomic diversity naturally gives rise to a pattern of different price 
levels, each the product of its particular local situation. Territorial 
price differentials, therefore, generally reflect the efforts of a seller 
with far-flung marketing operations to compete effectively in vary- 
ing geographic market situations.* 

The present prohibitions of the Robinson-Patman Act stem 
from the Clayton Act’s objective in 1914 to curb predatory practices 
which often took the form of territorial price discrimination. As 
originally enacted in 1914, the Clayton Act proscribed price dis- 
crimination where the effect “ . .. may be substantially to lessen 
competition or tend to create a monopoly,” unless the discrimination 
was made in good faith to meet competition.* According to the rele- 
vant committee report in 1914, §2 of the original Clayton Act was 
intended to strike at a 


“cc 


. common practice of great and powerful combinations 
engaged in commerce—notably the Standard Oil Co., and the 





* Member of the Bar, Chicago, IIl. 

1 The factors influencing such geographic dispersion are examined in Hale & Hale, 
Market Power: Size and Shape Under the Sherman Act, c. 7 (1958). 

2 Geographic pricing patterns, like any other pricing technique, can also be pro- 
duced by conspiracy among sellers. Federal Trade Commission v. Cement Institute, 
333 U. S. 683, 720-26 (1948); Federal Trade Commission vy. National Lead Co., 352 
U. S. 419, 423 (1957). 

3 38 Stat. 730 (1914). 
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American Tobacco Co., and others of less notoriety, but of great 
influence—to lower prices of their commodities, often times 
below the cost of production in certain communities and sec- 
tions where they had competition, with the intent to destroy 
and make unprofitable the business of their competitors, and with 
the ultimate purpose in view of thereby acquiring a monopoly 
in the particular locality or section in which the discriminating 
price is made.” * 


Although such conduct had been held within the general bans of the 
Sherman Act on monopolies, the Clayton Act framers sought a more 
specific prohibition against predatory price cutting.® 

The real problem today is the extent to which the Clayton Act, 
as amended by the Robinson-Patman Act in 1936,° is effective to 
prohibit such predatory price discrimination,’ while not interfering 
with the normal geographic price variations that are essential to ef- 
fective competition. 

Of paramount interest in this connection is the doctrine of two 
recent Federal Trade Commission proceedings, the Anheuser-Busch 
case and the Pure Oil case, which apparently marks a retreat from 
the trend of previous decisions, and can pose a real threat to the 
legality of proper and competitive territorial price differentiation.® 
While the Seventh Circuit recently set aside the Commission’s An- 





4 H.R. Rep. No. 627, 63d Cong., 2d Sess. 8 (1914). The enforcement of old 
§2 is surveyed in Henderson, The Federal Trade Commission 245-326 (1924); Miller, 
Unfair Competition 130-41 (1941); McAllister, “Sales Policies and Price Discrimina- 
tion under the Clayton Act,” 41 Yale L. J. 518 (1932). 

S Early Sherman Act decisions in which territorial price differentials were part 
of the prohibited conduct include Standard Oil Co. of New Jersey v. United States, 
221 U.S. 1 (1911), and United States v. American Tobacco Co., 221 U. S. 106 (1911). 
More recently, the predatory pricing policies of a leading food chain were found to 
violate the Sherman Act. United States v. New York Great A. & P. Tea Co., 67 
F. Supp. 626 (E. D. Ill. 1946), afd, 173 F. 2d 79 (7th Cir. 1949). 

6 49 Stat. 1526 (1936), 15 U. S: C. $13(a)-(£) (1952). 

7 See, e.g. Stevens, Unfair Competition (1917). The “subsidization” theory has 
been severely criticized. See note 76 infra. 

8 Anheuser-Busch, Inc., Dkt. 6331 (Initial Decision, Oct. 25, 1956), adopted by 
the Commission (Sept. 10, 1957), rev’d, Anheuser-Busch, Inc. v. Federal Trade Com- 
mission, 265 F. 2d 677 (7th Cir., Apr. 13, 1959), pet. for cert. filed, Sept. 10, 1959; 
The Pure Oil Company, Dkt. 6640 (Initial Decision, Jan. 30, 1959), oral argument 
before F. T. C., June 24, 1959. 
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heuser-Busch ruling, the issue is probably headed for Supreme Court 
review. The Pure Oil case was remanded by the full Commission to 
the Hearing Examiner to receive additional price evidence. The 
Hearing Examiner’s Initial Decision had relied largely on the Com- 
mission’s Anheuser-Busch opinion. Until reappraised by the Commis- 
sion or rejected by the courts, the doctrine of these cases presents 
the most important. legal issue affecting the validity of competitive 
geographic pricing today. 


The Background of the Law Governing Geographic Price 
Differentiation 


The significance of the Anheuser-Busch and Pure Oil proceedings 
is best appraised against the legislative and decisional background. 

In the leading decision invalidating territorial differentials under 
the Clayton Act, the American Tobacco Company in 1929 was held 
to have violated the statute by reducing its prices below cost in Puerto 
Rico where it had only one local competitor.? The court emphasized 
that the purpose of the defendant was “to punish and, if possible, 
eliminate” the local competitor who had assisted the passage of tax 
legislation burdensome to the American Tobacco Company.’® Since 
this predatory intent was coupled with severe losses of business by 
the local rival as a result of American’s price slash, the court did not 
hesitate in holding that there was a substantial lessening of competi- 
tion in Puerto Rico within the meaning of the Clayton Act." 

Section 2 of the Clayton Act, as amended by the Robinson-Patman 
Act in 1936, retained the essential prohibitions pertinent to territorial 
price differentials. The framers of the 1936 Amendment, however, 
were not primarily concerned with this problem, but with the com- 


9 Porto Rican American Tobacco Co. v. American Tobacco Co., 30 F. 2d 234 
(2d Cir. 1929). For early Federal Trade Commission decisions to similar effect, see 
Fleischman Co., 1 F. T. C. 119 (1918); Pittsburgh Coal Co. of Wisconsin, 8 F. T. C. 
480 (1925). 

10 30 F. 2d at 237. Although the Clayton Act as passed did not set up an 
unlawful intent to destroy a competitor for the purpose of obtaining a monopoly as 
an element of the offense, it is clear that this factor was a crucial one to the framers 
of the statute. See supra, at note 4. One of the alternative bills introduced had barred 
discrimination “* * * when such discrimination is made with the purpose or intent 
to thereby destroy or wrongfully injure the business of a competitor * * *” H. R. 
15657, 63d Cong., 2d Sess. (1914). 


11 30 F. 2d at 236-37. 
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petitive effects of a seller’s price discrimination among his customers 
in a single market area.’* To broaden the reach of the Act, price 
discriminations were prohibited where the effect may be not only “sub- 
stantially to lessen competition or tend to create a monopoly” but 
also “to injure, destroy or prevent competition with any person who 
either granted or knowingly receives the benefit of such discrimination, 
or with customers of either of them.” Although there was some ques- 
tion in the legislative debates as to whether different prices to non- 
competing customers could amount to “discrimination” within the 
Act,!* the legislators clearly intended to preserve the Clayton Act’s 
prohibition of predatory territorial price reductions by a dominant 
seller which resulted in substantial injury to his local competitors.’ 
Furthermore, this practice was expressly covered by the provisions of 
Section 3 of the Robinson-Patman Act, which imposed criminal penal- 
ties for the selling of 


** . . . goods in any part of the United States at prices lower 
than those exacted . . . elsewhere in the United States for the 
purpose of destroying competition, or eliminating a competitor 





12 The Amendment was adopted principally because it was believed that defects in 
the original Clayton Act permitted chain stores to wield their economic power to 
obtain discriminatory prices from suppliers, thus threatening the survival of inde- 
pendent retailers. For a review of the background and legislative history, consult 
Austin, Price Discrimination and Related Problems under the Robinson-Patman Act 
4-11 (2d Rev. ed. 1959); Rowe, “The Evolution of the Robinson-Patman Act: A 
Twenty-Year Perspective,” 57 Col. L. Rev. 1059 (1957). 

13 The most quoted support for this view is the statement of Representative Utter- 
back that “* * * a discrimination is more than a mere difference. Underlying the 
meaning of the word is the idea that some relationship exists between the parties to 
the discrimination which entitled them to equal treatment, whereby the difference 
granted to one casts some burden or disadvantage upon the other.” 80 Cong. Rec. 9416 
(1936). See also the exchange between Representatives Miller and Boileau during the 
House debate emphasizing that tiie bill was not intended to restrict a seller’s right to 
set different price levels in differen’. markets. Jd. at 8229. 

14 The original bills introduced by Representative Patman and Senator Robinson 
prohibited “price discrimination” regardless of its competitive effect and without any 
qualification for the meeting of competition. However, among other objections, it 
was pointed out that the concept of “discrimination” might refer implicitly only to 
differentials between competing purchasers. One of the factors cited in favor of 
restoring the specific phraseology referring to detriment to competition in any line 
of commerce was to guarantee the application of the statute to predatory price dis- 
crimination between non-competing customers by a seller to destroy his competition. 
Hearings before the House Committee of the Judiciary on Bills to Amend the Clayton 
Act, 74th Cong., 1st Sess. 212, 251-52 (1935). 
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in such part of the United States, or to sell, or contract to sell, 
goods at unreasonably low prices for the purpose of destroying 


competition or eliminating a competitor.” ** 


Application of Robinson-Patman Act to Territorial 
Price Differentials 


Before the Anheuser-Busch and Pure Oil rulings, territorial dif- 
ferentials had been invalidated under the Robinson-Patman Act in 
only three judicial decisions. Although involving three different fac- 
tual contexts, these decisions all invoked the Robinson-Patman Act 
to invalidate a seller’s discriminatory pricing in a single area when 
specifically designed to ruin a single competitor and where sub- 
stantial injury to competition was found to have resulted. In each of 
these three cases the court was persuaded that the seller’s local price 
reductions were prompted by a predatory or punitive intent rather 
than a legitimate business purpose. 

In the Miller case, the Court of Appeals found ample evidence 
in the respondent’s correspondence of an intention to sell chicory 
below cost in the New Orleans area with the deliberate intent of 
eliminating its only competitor, a smaller firm.’® As one of the re- 
spondent’s letters frankly described its motivation toward its rival, 
“by continuing our efforts and putting a crimp into him wherever 
possible, we may ultimately curb this competition if we should not 
succeed in eliminating it entirely.” *7 

The Supreme Court in the analogous Moore case in 1948 relied 
on both Section 3 of the Robinson-Patman Act and Section 2(a) of 
the Clayton Act to condemn a 50% price cut for bread sold by 








1S 49 Stat. 1526 (1936), 15 U. S. C. §13a (1952). This section, despite its criminal 
sanctions, was originally drafted as a milder alternative to the Robinson-Patman pro- 
posals, but was added to the Robinson-Patman bill during the heat of Senate debate. 
Rowe, “The Evolution of the Robinson-Patman Act: A Twenty-Year Perspective,” 
57 Col. L. Rev. 1059, 1070 (1957). Section 3 is not enforceable by the Federal Trade 
Commission and has only rarely been invoked by the Department of Justice. See 
Comment, the Meaning and Judicial Development of Section Three of the Robinson- 
Patman Act, 49 Nw. U. L. Rev. 285 (1954). The Supreme Court recently held that 
Section 3 is not one of the antitrust laws which are redressable by private damage 
suits. Nashville Milk Co. v. Carnation Co., 355 U. S. 373 (1958). 

16 E. B. Muller & Co. v. Federal Trade Commission, 142 F. 2d 511, 517 (6th Cir. 
1944). 


17 Ibid. 
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an interstate seller in a single New Mexico town. In that case a 
local bakery had succeeded in obtaining commitments by all Santa 
Rosa merchants to buy his product exclusively, and the defendant’s 
price cut was a retaliatory move to break the “boycott.” With such a 
destructive motive, however understandable, the Supreme Court 
declared that “The destruction of a competitor was plainly established 
by the amended Section 2(a) of the Clayton Act; and the evidence 
to support a finding of purpose to eliminate a competitor, as required 
by §3 of the Robinson-Patman Act, was ample.” ** 

Most recently in the Maryland Baking Co. case, the Fourth Circuit 
held that a price cut of about 25% on a particular type of ice 
cream cone in the limited area in which a small competitor operated 
violated the anti-price discrimination provisions of the Clayton Act 
and noted that the reduction “was initiated for the purpose of driving 
the competitor out of business.” *® The court upheld the Federal 
Trade Commission’s findings that the selective price cut “was ap- 
parently in retaliation for the entry of [the competitor] into the cake 
cone business.” #° 

Significantly, in each of these decisions the seller had but a single 
competitor in the area of the price reduction, so that the lessening 
of competition or tendency toward monopoly was manifest. In the 
Muller chicory decision, the court concluded that the discrimination 
if unchecked would tend to create a monopoly." In Moore the defen- 
dant’s drastic price reduction forced petitioner to close his business, 
allowing the Supreme Court to conclude that “the destruction of a 
competitor was plainly established, as required by the amended §2(a) 
of the Clayton Act...” ** Substantial detriment to competition 
was also emphasized in the Maryland Baking case where the dis- 
crimination deprived the sole competitor of approximately half its 
volume in the particular product.?* 





18 Moore v. Mead’s Fine Bread Co., 348 U.S. 115, 118 (1954). 

19 Maryland Baking Co. v. Federal Trade Commission, 243 F. 2d 716, 718 (4th 
Cir. 1957). 

20 Maryland Baking Co., 52 F. T. C. 1679, 1687 (1956). 

21 E. B. Muller & Co. v. Federal Trade Commission, 142 F. 2d 511, 518 (6th Cir. 
1944). 

22 Moore v. Mead’s Fine Bread Co., 348 U.S. 115, 118 (1954). 

23 Maryland Baking Co. v. Federal Trade Commission, 243 F. 2d 716, 718 (4th 
Cir. 1957). 
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Resting on the twin factors of predatory motivation and sub- 
stantial damage to competition, these three landmark cases marked 
out the statute’s prohibition on territorial price discrimination until 
the Anheuser-Busch and Pure Oil proceedings. 

Conversely, prior to these proceedings, price differentials which 
showed the vitality of competition, rather than proving injury to 
competition, were invariably sustained by both the Federal Trade 
Commission and reviewing courts. 

A decade ago, a widely publicized policy statement by the 
Federal Trade Commission recognized that a broad application of the 
Robinson-Patman Act in the context of territorial price differentials 
could impair legitimate competition. In an effort to allay some of the 
fears raised by its attack on so-called “basing-point” pricing sys- 
tems, the Commission gave this assurance in 1948: 


“Injury to competition which one seller imposes upon another 

. usually arises when the discriminating seller quotes low 
prices to the customers of his competitors in such a way that he 
jeopardizes the continuance of effective competition by these 
competitors and thus tends to acquire a monopoly of the com- 
modity sold. Except where such a tendency toward monopoly 
appears, the Commission does not regard an effort to get busi- 
ness from a competitor by sporadic price reductions as illegally 
injurious to that competitor.” ** 


The rigorous test of illegality implied by the Commission’s em- 
phasis—prior to its Anheuser-Busch decision in 1957—on “the con- 
tinuance of effective competition” and “tendency toward monopoly” 
received illumination and emphasis by the Commission’s 1954 General 
Foods and Purex decisions. In both cases the Commission approved 
local price reductions by a leading national seller despite the protest 
that local or regional competitors were competitively hurt, and 
stressed the necessity of finding injury to competition as distinct from 
mere injury to particular competitors in geographic pricing cases.** 


24 FTC, Policy Toward Geographic Pricing Practices, CCH Trade Reg. Rep. par. 
3601.31 (1948). 

25 General Foods Corp., 50 F. T. C. 885 (1954); Purex Corp., Ltd., 51 F. T. C. 
100 (1954). One early departure from this test of injury appears to be the Page 
Dairy decision, 50 F. T. C. 395 (1953), where the respondent introduced no testimony 
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These decisions appeared to herald a ““New Era for Competitive Pric- 
ing” under the sponsorship of a “New” and “Revitalized” Federal 
Trade Commission.”° 

The General Foods decision, issued over a sharply-worded dis- 
sent, found nothing illegal in respondent’s price cuts for pectin in the 
Western market which further increased its already leading share 
of the pectin market. During the period of the challenged price re- 
ductions, General Foods enlarged its share of the national market 
from 60% to 80%, and had more than 60% of the regional markets 
involved, while the share of its regional competitors diminished cor- 
respondingly.2”7_ However, the Commission was satisfied that industry 
competition “appears to have been at all times active and virile and 
to be so today.” * 

In Purex, the Commission adopted the Examiner’s findings per- 
mitting the leading national seller of bleach to lower its prices in 
selected territories. In an industry composed of well-entrenched re- 
gicnal sellers, the Examiner refused to condemn the respondent’s 
competitive inroads on a supplier who, although smaller nationally, 
was a local “kingpin” and “sitting on top of the world” in his mar- 
ket.2® Furthermore, the Examiner stressed other aspects of Purex 
competition, such as its advertising and selling campaigns, and sug- 
gested that whatever sales the regional competitors lost might prop- 





or other evidence in opposition to the allegations of the complaint. The Examiner 
concluded that a price reduction of 2¢ per quart of milk by the respondent in Ohio 
while maintaining higher prices in Indiana and Michigan was detrimental to competi- 
tion. Of importance was the finding that the margin of profit in the sale of milk is 
narrow, and that as a result of the respondent’s pricing practices “some purchasers 
have either discontinued or curtailed their purchases of milk from respondent’s com- 
petitors.” Jd. at 398. 

26 For more complete discussion of these cases, see Sunderland, “Antitrust Develop- 
ments: A New Era for Competitive Pricing,” 41 A. B. A. J. 113, 186-87 (1955); 
Kintner, “The Revitalized Federal Trade Commission: A Two-Year Evaluation,” 30 
N. Y. U. L. Rev. 1143, 1157-61 (1955); Comment, “The ‘New’ Federal Trade Com- 
mission and the Enforcement of the Antitrust Laws,” 65 Yale L. J. 34, 71-76 (1955). 

27 50 F. T. C. at 896-97. The suggestion has been made that General Foods’ 
purpose to halt the expansion of its regional rivals, in addition to the injury resulting 
to these competitors, should have persuaded the Commission to find an injurious price 
discrimination. See Comment, supra note 26, at 74-75. 

28 50F. T. C. at 892. 


29 51 F. T. C. 100, 136 (1954). 
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erly be charged to these factors rather than the respondent’s price 
reductions.*° 

The General Foods and Purex decisions showed a notable depar- 
ture by the Commission from the per se rules of illegality, which it 
was simultaneously applying in price discrimination cases involving 
injury at the customer level.*! Although denying that the legal test 
of injury fluctuates, the Commission recognized in General Foods that 
more rigorous standards of proof might apply where injury among 
competing sellers was alleged. Moreover, the burden of proving 
competitive injury was placed squarely on the Commission staff,** 
and was apparently satisfied only by market analysis which demon- 
strated that competition at the supplier’s level was genuinely damaged 
by the territorial price differentials. 

The doctrine of the Commission’s Purex and General Foods opin- 
ions was reinforced by the important Balian Ice Cream case in the 
Ninth Circuit in 1955.%* Arden Farms reduced its ice cream prices 
in Los Angeles, where its market share had dropped from 23% to 
17%,** in order to arrest its declining market position and “to elimi- 





30 Jd. at 143. 


31 Sunderland, supra note 26; Rowe, “Borderland Issues under Sections 2 and 3 
of the Clayton Act,” 8 ABA Antitrust Section Proceedings 60 (1956). 


82 50 F. T. C. 885, 887-88 (1954). Where injury among customers is alleged, 
Federal Trade Commission v. Morton Salt Co., 334 U. S. 37 (1948), has been inter- 
preted as permitting the inference of injury to competition between the seller’s cus- 
tomers under Section 2(a) from the single fact that they receive different prices. 
Although much criticized, this rule has been applied and expanded by the Commission 
in the series of Automotive Parts cases. See, e.g., E. Edelmann & Co. v. Federal Trade 
Commission, 238 F. 2d 152, 154 (7th Cir. 1956), cert. denied, 355 U. S. 941 (1958), 
and, most recently, Standard Motor Products, Inc. v. Federal Trade Commission, 265 
F. 2d 674 (2d Cir. 1959), petition for cert. filed, 28 U. S. L. Week 3023 (U.S. July 8, 
1959). 


33 General Foods Corp., 50 F. T. C. 885, 889 (1954). Thus the Commission 
settled the confusion arising from a Second Circuit ruling that once a price differential 
was shown the burden shifted to the discriminating party to prove that there was 
no injury to competition. Samuel H. Moss, Inc. v. Federal Trade Commission, 148 
F. 2d 378 (2d Cir. 1945). The rejection of this rule by General Foods was generally 
welcomed. Sunderland, supra note 26, at 187; Kintner, supra note 26, at 1157-59; 
Report of the Attorney General’s National Committee to Study the Antitrust Laws 
163 (1955). The Commission has recently affirmed its position. Sun Oil Co., Dkt. 
6641, p. 4 (Jan. 5, 1959). 


34 Balian Ice Cream Co. v. Arden Farms Co., 104 F. Supp. 796 (S. D. Cal. 1952), 
aff'd, 231 F. 2d 356 (9th Cir. 1955), cert. denied, 350 U.S. 991 (1956). 


35 104 F. Supp. at 804-05. 
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nate a great many of the chiselling cuts, special advantages and re- 
bates given by its competitors” in the Los Angeles area.*® 

In light of the seller’s legitimate business justification and the ab- 
sence of any predatory intent, the reviewing court in Balian held the 
doctrine of the earlier cases invalidating predatory price cuts clearly 
inapplicable.*? The court also was reluctant to hold that “discrimina- 
tion” under the Robinson-Patman Act automatically resulted from 
any price differentiation by a seller in several “disconnected, ho- 
mogeneous, competitive areas.” ** Moreover, the court concluded 
that whatever competitive injury did occur must be charged to com- 
petitive conditions in Los Angeles rather than to Arden’s price dif- 
ferentials in various competitive areas.*® Most importantly, the ter- 
ritorial price differentials in the Balian Ice Cream case were sustained 
because they did not result in any substantial injury to competition. 
The evidence revealed no risk of Arden gaining a monopoly of the 
Los Angeles ice cream market, and also that none of its competitors 
had left the ice cream business because of the price reductions. 
According to the court, to prevent an interstate seller from reducing 
its price in response to local conditions would be to “ring the death 
knell of competition.” ** 

Until recently, therefore, a seller could price his product flexibly 
in different competitive markets with some assurance that his price 
differentials would not be condemned under the Robinson-Patman 





36 231 F. 2d at 366. 

87 Id. at 368. 

38 Jd. at 367. 

39 Jd. at 367. 

40 104 F. Supp. at 805. The trial court’s alternative holding that the Section 2(b) 
meeting competition proviso justified Arden’s price reductions in response to the com- 
petitive situation in Los Angeles was also accepted by the appellate court. 231 F. 2d 
at 366, 369. 

41 Jd. at 367. A similar emphasis characterized the denial of a preliminary injunc- 
tion in Gerber Products Co. v. Beech-Nut Life Savers, 160 F. Supp. 916 (S. D. N. Y. 
1958), where the leading national manufacturer of baby foods, with 47% of the 
national market, charged another leading seller with unlawfully reducing its prices only 
in the California market. Beech-Nut had reduced its prices in order to reverse a 
declining trend in sales which gave it only a 5% share of the California market against 
Gerber’s 75%. The court commented on the “vast financial resources” of both parties 
and stressed the benefits which accrued to the public from the “‘vigorous competition 
against which there is no insulation under laws concerned with preservation of com- 
petition.” Jd. at 922. 








— 


se 





ROBINSON-PATMAN AND TERRITORIAL PRICINGS 197 


Act. In the absence of a predatory motivation to confirm a monopo- 
listic tendency or competitive dislocations, local price reductions 
were upheld under the doctrines of the General Foods, Purex and 
Balian Ice Cream cases. 


The Anheuser-Busch and Pure Oil Rulings 


With the Commission’s doctrine in the Anheuser-Busch and the 
Pure Oil proceedings, the status of territorial price differentials has 
shifted drastically to one of dubious legality, irrespective of competi- 
tive or predatory motivation. 


The Anheuser-Busch Case 


The Anheuser-Busch rulings considered the legality of the seller’s 
price reductions for Budweiser in St. Louis in 1954 while maintain- 
ing its beer prices elsewhere unchanged. 


In a two-step process, Anheuser-Busch cut the St. Louis price 
for its standard case of beer from $2.93 to $2.35, the price level of 
its three regional competitors. According to thé company, it reduced 
its prices in St. Louis as one part of an experimental program to 
counter the decline of sales it had suffered in 1953, which led to 
December sales 30% below the previous year.“* During the pe- 
riod of the challenged price reductions, which were not matched 
by its regional competitors, Anheuser-Busch tripled its share of the 
St. Louis market up to 39.3%. Two of its three regional competitors 
suffered significant declines in market shares. While Falstaff’s market 





42 Anheuser-Busch, Inc., Dkt. 6331 (Initial Decision, Oct. 25, 1956), approved by 
the Commission (Sept. 10, 1957), rev’d, Anheuser-Busch, Inc. v. Federal Trade Com- 
mission, 265 F. 2d 677 (7th Cir., April 13, 1959), pet. for cert. filed, Sept. 10, 1959. 

48 The first of the two price reductions was accompanied by new methods of 
sales and delivery, and an expansion of advertising in the St. Louis market. Initial 
Decision, p. 9. Anheuser-Busch was concerned by the advertising and freight advan- 
tages enjoyed by its regional competitors and the steady contraction of the on-premise 
channel of distribution which accounted for a large percentage of its total sales. 
Various manufacturing, advertising and packaging proposals were considered to increase 
sales in general and off-premise (grocery store) sales in particular. Two of these, the 
use of a 10-oz. container to sell for the same price as the competitors’ 12-oz. con- 
tainer, and a new and cheaper beer were decided upon in 1954 as a result of the St. 
Louis experience. Initial Decision, pp. 20-21; Petitioner’s Brief, pp. 4-19, Ankeuser- 
Busch, Inc. v. Federal Trade Commission, 265 F. 2d 677 (7th Cir., April 13, 1959). 
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share stayed the same, Griesedieck Bros. dropped from 14.4% to 
4.8% and Griesedieck Western declined from 38.9% to 23.1%.“ 

Both the Examiner and Commission held that Anheuser-Busch’s 
price reductions in St. Louis constituted unlawful price discrimina- 
tion. 

In considering the seller's motivation for its price reduction, the 
Examiner vacillated between the legal conclusion that “intent to 
eliminate a competitor . . . is immaterial,’ ** and the suggestion 
that the reductions were intended “to punish [Anheuser-Busch’s com- 
petitors] for refusing to increase prices when A. B. did so in the fall 
of 1953.” ** The Commission opinion failed to discuss the issue of 
predatory intent, either to affirm the Examiner’s statements or to ap- 
praise the relevance of Anheuser-Busch’s explanation for its St. Louis 
pricing policies.*? 

Of far-reaching importance is the apparent holding of the Com- 
mission that a temporary diversion of sales by Anheuser-Busch from 
three regional competitors constituted substantial injury to competi- 
tion. Considerable evidence indicated that the losses suffered by 
Griesedieck Bros. and Griesedieck Western, whose sales had been 
steadily declining, were due in significant part to economic factors 
other than Anheuser-Busch’s price competition, such as product 
failure for one competitor and internal financial policies for another.* 





44 Commission Opinion, p. 5. Even if the entire sales loss could be attributed to 
the price reductions, it was pointed out to the Seventh Circuit that this amounted to 
1%, 4%, and 7% loss in overall annual sales for Falstaff, G-B, and G-W respectively. 
Petitioner’s Brief, pp. 41-42. Once A-B raised its price above the regional beers, in 
March, 1955, its share fell to 21.03%, Falstaff’s .ncreased to 36.62%, and G-B and 
G-W had shares of 7.36% and 27.78% respectively. Commission Opinion, p. 5. 

45 According to the Initial Decision at p. 17, “Undercutting, or selling below cost, 
furnish a clearer picture of injury and predatory intent, but no case holds it to be 
a sine qua non of injury, actual or potential, or tendency to monopoly.” 

46 Id. at 19. The Examiner’s conclusion was probably based on the candid testi- 
mony of Anheuser-Busch’s president to the effect that Anheuser-Busch might not have 
suffered any losses if the competitors had increased their prices, for in that case the 
competitive circumstances might not have required it to reduce its prices. Petitioner’s 
Brief, p. 19, Anheuser-Busch, Inc. v. Federal Trade Commission, 265 F. 2d 677 (7th 
Cir., April 13, 1959). 

47 However, the Commission argued before the Seventh Circuit that it had in fact 
approved the Examiner’s finding of an aggressive and punitive intent. Brief for 
Respondent, p. 41, Anheuser-Busch, Inc. v. Federal Trade Commission, 265 F. 2d 677 
(7th Cir., April 13, 1959). 


48 Initial Decision, pp. 14-16. 
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Nevertheless, the Examiner concluded that the price reductions had 
“greatly accelerated an existent slow but steady sales decline” of these 
two competitors, and that “ . murder is none the less murder, 
even though the victim, medically, may not have too long to live.” ® 
As for the third competitor, Falstaff, whose sales had not perceptibly 
dropped, the Examiner found competitive injury in the fact that Fal- 
staff was “a picture of arrested and reversed progress, rather than 
acceleration of decline.” *° 

Somewhat less dramatically, the Commission affirmed the Ex- 
aminer’s findings. According to the Commission, “only respondents’ 
price reductions could have had such a general adverse effect on the 
market.” *? Stressing the market statistics, the Commission concluded 
that the statute was violated because of the “substantial diversion of 
sales from competitors” to Anheuser-Busch, a national seller who 
presumably could afford its St. Louis price reductions.* 

The Anheuser-Busch ruling at the Commission level is also signifi- 
cant for its rejection of the seller’s contention that its reductions in 
cant for its rejection of the seller’s contention that its price reductions 
in St. Louis were permitted uner Section 2(b) of the Clayton Act as 
foredoomed because of the Commission’s known antipathy to this 
defense. The Commission interpreted Section 2(b) as limited to 
“defensive” pricing tactics designed to counter a setback in an “in- 
dividual competitive situation” and held that Anheuser-Busch’s tac- 
tics could not be so defended because it had not been losing sales 
in St. Louis.5* Furthermore, the meeting-competition proviso was 
ruled out by the Commission since Anheuser-Busch had reduced its 





49 Jd. at 16. 

50 Ibid. 

51 Commission Opinion, p. 5. 

52 Jbid. Except to state that Anheuser-Busch had not reduced its prices other 
than in St. Louis, the Commission did not expressly consider the relationship between 
the seller's St. Louis prices and those elsewhere. However, the Examiner had noted 
that the maintenance of its prices in other markets enabled Anheuser-Busch “. . . to 
continue profitable operation in more than 90% of its business to subsidize less profit 
or even no profit on its operations in the St. Louis market .. .” Initial Decision, p. 14. 
Although no proof showed the use of profits from the rest of its business to subsidize 
losses, if any, in St. Louis, the Examiner stressed that “the potentiality is there.” Id. 
at 18. It was pointed out to the appeals court that in fact Anheuser-Busch’s sales 
nationwide dropped 13% during 1954 and that the St. Louis market, despite (or 
because of) the price reductions, was “subsidizing” other areas. Petitioner’s Brief, p. 44. 
53 Commission Opinion, p. 6. 
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nationally advertised Budweiser beer to the price level of the lesser 
known brands of its regional competitors—a move viewed by the 
Federal Trade Commission to undercut rather than only meet com- 
petition.** 

On review, the Seventh Circuit did not expressly consider whether 
the Commission’s Anheuser-Busch opinion had departed from the 
precedents in its finding of competitive injury resulting from the 
seller’s territorial price differentials.5> Instead, the court reversed on 
the ground that the facts before it disclosed no “discrimination” 
within the reach of Section 2(a) of the Clayton Act, as amended by 
the Robinson-Patman Act. Although the same result might have 
been based on the Balian Ice Cream rationale that the seller’s local 
price reductions did not cause substantial injury to competition, the 
Seventh Circuit reasoned that there is no “discrimination” where 


“ 


. the purchasers from a seller are located in different areas 
of the country and are not in competition with each other .. . 
particularly when different prices in different markets are charac- 
teristic of all sellers in the industry.” * 


Even if this hurdle were overcome, the court suggested that Section 
2(a) would protect only the distant customers charged the higher 
prices and not Anheuser-Busch’s St. Louis competitors.*’ Lastly, 
the Seventh Circuit indicated that any injury resulting from the 
St. Louis price reductions “whether or not discriminatory” could be 
remedied only under the provisions of Section 3 of the Robinson- 
Patman Act, which the Commission had no authority to enforce.** 





54 Ibid. 
55 Anheuser-Busch, Inc. v. Federal Trade Commission, 265 F. 2d 677 (7th Cir., 
April 13, 1959), pet. for cert. filed, Sept. 10, 1959. 

56 Jd. at 681-82. For support the court relied on the Utterback statement during 
the debate on the Robinson-Patman Act. See supra note 13. However, the court 
neglected the precedents holding territorial price differentials to be “discrimination” 
under Section 2(a), such as the Muller, Moore, and Maryland Baking rulings. Further- 
more, the Commission had considered the legislative history pro and con on this issue 
in its Purex decision, where it reached an opposite conclusion from that of the Seventh 
Circuit. 51 F. T. C. 100, 105-108 (1954). And see Austin, Price Discrimination and 
Related Problems under the Robinson-Patman Act 18-20, 46 (2d Rev. Ed. 1959). 

S7 265 F. 2d at 682 
38 Ibid. 
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Although the court properly refused to expand the statute so as 
to prohibit reasonably competitive price reductions, the novel prob- 
lems of statutory interpretation raised by the Seventh Circuit opinion 
may well occasion early Supreme Court review, in the course of 
which the various doctrinal issues raised by the Anheuser-Busch opin- 
ion may receive clarification and perhaps resolution. Petition for 
Certiorari on file with the Supreme Court had not been decided on 
the date of preparation of this manuscript. 

The logic of this Seventh Circuit opinion has not been persua- 
sive in all quarters. In a more recent case the Tenth Circuit has 
deliberately reached the opposite result, specifically disagreeing with 
the Seventh Circuit. In this one, Atlas Building Products Co. v. 
Diamond Block & Gravel Co.,*® the goods involved were cinder con- 
crete building blocks. The plaintiff manufactured and sold such 
blocks locally in Las Cruces, New Mexico. Defendant manufactured 
and sold the same products in the El Paso, Texas, area, and also sold 
them in Las Cruces. Defendant’s prices in Las Cruces were about 20 
cents per block, in El Paso, about 4 cents higher. Recognizing that 
the question squarely before it was whether price discriminations be- 
tween different but non-competing purchasers were actionable under 
the Robinson-Patman Act, the Tenth Circuit bluntly said that they 
were. The court characterized the lower prices of the defendant in 
Las Cruces as “ . . . predatory price cutting which has the effect 
of eliminating or crippling a competitor.” © 

Thus we have two courts of appeals applying diametrically op- 
posed yardsticks to determine whether geographic price differences 
are price discriminations at all under the Robinson-Patman Act. Per- 
haps both decisions may be reviewed by the Supreme Court. 


The Pure Oil Case 


The Pure Oil Initial Decision is closely related to, and relies ex- 
tensively on, the earlier Commission ruling in Anheuser-Busch.™ 
The Examiner held that Pure Oil’s reduced prices to its dealers in 
Birmingham, Alabama, without corresponding reductions in price 





59 (CCH Trade Reg. Rep. Par. 69,448, p. 75,700 (10th Cir., Aug. 17, 1959). 

60 Page 75,698. 

61 The Pure Oil Co., Dkt. 6640 (Initial Decision, Jan. 30, 1959). The case is now 
pending decision by the Commission. 
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to its dealers elsewhere in Alabama and the United States, was a 
territorial price discrimination prejudicial to Pure’s Birmingham 
competitors.® 

According to the Examiner, Pure Oil was one of seven “major 
oil companies” in Birmingham, and ranked third in the Birmingham 
market in late 1955 with approximately 10% of total sales.°* Pure 
competed not only with several major oil companies but with nine 
leading private brand operators who shared about 20.7% of the 
Birmingham market.** The Examiner found that the gasolines of the 
major companies were normally priced two cents above the product 
of the substantial private brand operators.°* In late 1955 Pure 
established and recommended to its dealers what was called the “one- 
cent plan,” which was designed to improve Pure’s declining market 
position in Birmingham. This plan reduced Pure’s price to its dealers 
to a level which would enable the dealers to realize a four cents 
margin if the gasoline was resold at a price one cent higher than the 
prevailing private brand price. As contemplated by the “one-cent 
plan,” Pure’s price to its dealers would fluctuate with the price of 
its private brand competition. This price was available to all Pure’s 
dealers who were free to follow the plan or not, and the evidence 
revealed that a substantial majority chose not to follow the plan.® 


> 








62 The complaint also alleged that Pure’s pricing program discriminated among its 
Birmingham dealers in violation of Section 2(a) of the Clayton Act and constituted 
price fixing illegal under Section 5 of the Federal Trade Commission Act. Both of 
these theories were rejected by the Examiner. Initial Decision, pp. 21-25. Counsel 
for the complaint have appealed the Examiner’s ruling on the Section 5 count. 

63 A major oil company was defined as one which markets “a well-known, well- 
advertised, name brand of gasoline which enjoys quite wide public acceptance . . .” 
Initial Decision, p. +. The shares of all seven major oil companies totaled about 65.7% 
of the market. Jd. at 11. On its argument to the Commission, Pure is contesting its 
classification as a “major oil company.” Appeal Brief for the Pure Oil Company, 
pp. 13-22. 

64 Initial Decision, p. 11. 

63 Jd. at 8. The differential vis-a-vis the medium and small brand operators was 
usually more than two cents. 

66 Jd. at 5. This evidence persuaded the Examiner that there was no conspiracy 
or agreement to support the price-fixing charge under Section 5. The Commission is 
persisting in its efforts to bar under Section 5 a gasoline supplier’s suggestion of resale 
prices to its dealers. See Complaint, Standard Oil Company (Indiana) (August 7, 
1959). But compare the recent consent decree approved by the court in terminating 
the West Coast Petroleum case, which expressly guaranteed the rights of each defen- 
dant, in the absence of threats of supply cancellation, of “suggesting to a reseller of 
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The Examiner condemned Pure’s “one-cent plan” as “a classic 
example of primary-line price discrimination designed to injure or 
eliminate local competition.” ©? Notwithstanding the objective of the 
plan in the context of Pure’s declining market position, the plan was 
characterized as an “aggressive attempt . . . designed to capture 
a larger share of the market with the known corollary effect of ulti- 
mately driving out of business the weaker of the private brand com- 
petitors . . . ”®* Emphasizing the “aggressive” characteristics of 
Pure’s action, the Examiner also dismissed, without analysis, Pure’s 
contention that the price reductions were justified by the Section 
2(b) meeting-competition proviso. 

The Initial Decision’s findings on competitive injury raise one 
troublesome issue which may be clarified by the Commission. Ac- 
cording to the Decision, about 25 or 30 of Pure’s dealers adopted 
the “one-cent plan” on December 29, 1955, and posted a resale price 
one cent above the prevailing private brand price.”° This situation 
persisted until January 19, 1956, when most of the major oil com- 
pany dealers dropped their prices to meet the price posted by these 
Pure dealers.74 The Examiner found that during January Pure’s 
share of the market increased from 9.6% in the prior month to 
10.8%.7* After the other major dealers joined the competitive fray, 





its petroleum products a resale price for any of such products, or [of] urging or 
persuading such reseller to resell any of such products at any price .. .” United 
States v. Standard Oil Co. of Calif. et al., 1959 Trade Case (June 19, 1959). 

67 Jd. at 17. The precedents were summarized as follows: 

“. . . the type of area or geographic price discrimination outlawed by the Clayton 
Act is the practice of lowering prices in one area, with the intent or effect of 
destroying, injuring, or limiting local competition, while maintaining higher prices 
in other areas, which in effect subsidizes the predatory price-cutting in the local 
area.” Ibid. 

68 Jd. at 9, 20. The Examiner concluded that Pure knew from its experience 
during a prior price war that it would increase its market share if its prices were 
reduced to within one cent of the private brand. Jd. at 9-10. 

69 The other basis for the Examiner’s conclusion on this issue was the fact that 
Pure’s “net wholesale prices” after the adoption of the plan ultimately went “below 
the tank wagon or wholesale prices of the private brand competitors.” Jd. at 20. Of 
course, it was not competition at the wholesale level which Pure claimed to be meeting, 
nor that was held to be injured by the ‘“‘one-cent plan,” but competition between 
Pure’s dealers and private brand operators at the retail level. 

70 Jd. at 11. 
71) Id. at 12. 
72 Id. at 14. 








204 THE ANTITRUST BULLETIN 


however, which was “exactly what Pure must have known would 
happen,’ ** the gains or losses accruing to Pure are not reported by 
the Examiner. He should have noted that Pure’s share declined, 
but instead he stresses that the collective market share of all the 
major companies increased from 66% to 71.7% while the private 
operators dropped from 20.4% to 14.9% during the period of the 
price war.** How the price reduction of one seller can be charged 
with competitive consequences caused by the price moves of inde- 
pendent rivals was left unexplained by the Initial Decision. 


Significance of Anheuser-Busch and Pure Oil Decisions 


Baldly stated, the Anheuser-Busch and Pure Oil doctrines would 
invalidate price reductions by a seller in one competitive area without 
similar reductions in other unrelated markets, provided the seller 
thereby succeeds in taking away some asles from some of his local 
competitors. Such a result is a serious departure from respected 
precedents in several respects, and greatly restricts competitive pricing 
by sellers who distribute in different geographic markets. 


The Ambiguity of Territorial Price Differentials 


The crucial problem ignored by the Commission in Anheuser- 
Busch and the Examiner in Pure Oil is that, depending on the factual 
context, price differentials in various geographic markets may be 
either competitive or anti-competitive (predatory) in their economic 
impact.’> Territorial price variation could under some circumstances 
be an instrument of monopolistic expansion by a dominant seller 





73 Jd. at 11. 

74 Id. at 14. The competition became more intense when the private operators 
reduced their prices to reestablish the two cents differential, which prompted some 
Pure dealers to reduce their prices, which in turn led the other major dealers to reduce 
their prices. Jd. at 12. According to the Examiner, Pure’s plan “. . . had the neces- 
sary effect of driving the prices of the private brand operators down to the point 
where they were selling at a loss and in many instances below cost.” Id. at 17. 

75 One authority has listed seven different types of geographic price discrimination 
which may or may not injure competition. The most relevant to the problem here 
involved are those he labels the “kill-the-rival,” “get-the-most-from-each-region,” and 
‘“‘promote-new-custom” types of price discrimination. Machlup, “Characteristics and 
Types of Price Discrimination” in Business Concentration and Price Policy 397 (1955). 
See also Dirlam & Kahn, Fair Competition: The Law and Economics of Antitrust 
Policy c. 7 (1954); Edwards, Maintaining Competition 159-71 (1949). 
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with a secure “home” market whereby local competition in another 
market is stifled and abated.*° On the other hand, lower pricing in 
a market may be a means to introduce a new product,”’ or to stimu- 
late competition with “entrenched” local competitors, as illustrated 
by the Purex case. Furthermore, local price reductions may be occa- 
sioned by fluctuating competitive factors peculiar to that market, 
and bear no necessary or anti-competitive (predatory) relationship 
to prices charged by the seller in another geographic market. 
Because territorial price differentials are a complex and ambiguous 
pricing phenomenon, they are not amenable to the per se rules of 
illegality. Where price discrimination is attacked for its injurious 
impact on the competing customers of the seller, it may be logical 
to conclude that some competitive disadvantage is necessarily suffered 
by the retailer who pays more for a product than does his next-door 
competitor. It is in this context that the much criticized Morton 
Salt opinion of the Supreme Court permits the inference of com- 
petitive injury under the Robinson-Patman Act from the fact that 





76 In brief, the theory is that the discriminating seller, with monopolistic leverage 
in non-competitive “home” markets, may sell at less than average cost in a distant 
market. The lower price is considered “subsidized” because buyers in the home market 
are charged more than their share of the seller’s fixed costs. The result is that the 
local seller is disadvantaged in his competition with the discriminating seller. Comment, 
“The ‘New’ Federal Trade Commission and the Enforcement of the Antitrust Laws,” 
65 Vale L. J. 34, 76-81 (1955). 

Although the validity of this analysis in any particular context would depend on a 
careful scrutiny of the seller’s economic position in the several markets where it does 
business, the legal variant of the theory is less sophisticated. When holding territorial 
price differentials illegal, the courts have generally concluded that lower prices in one 
area are necessarily “subsidized” by higher prices elsewhere. See, ¢.g., Moore v. Mead’s 
Fine Bread Co., 348 U. S. 115, 119 (1948). However, this reasoning has been subject 
to criticism as not reflecting economic realities. Hale & Hale, Market Power: Size 
and Shape under the Sherman Act 318 (1958); Dirlam & Kahn, op. cit. supra note 
75, at 209; Adelman, “Effective Competition and the Antitrust Laws,” 61 Harv. L. 
Rev. 1289, 1331 (1948) (“It would be a strange businessman who was able to raise 
prices to buyer X but waited until he lowered them to Y”). The remoteness of this 
theory from the facts of a particular case is suggested by Anheuser-Busch, where the 
evidence tended to show that the increased sales in St. Louis, where prices were 
reduced, occurred during a period when Anheuser-Busch’s national sales fell 13%. 


77 Purex Corp., Ltd., 51 F. T. C. 100 (1954). As for the factors influencing 
pricing of importance to businessmen, see Duncan, “How to Price a New Product 
Realistically,” and Peterson, “Pricing Considerations Related to the Penetration of 
New Domestic Markets” in Competitive Pricing: Policies, Practices and Legal Con- 
siderations (1958). 
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competing customers have been charged different prices.7* However, 
the Commission itself indicated in General Foods that different stand- 
ards of proof should pertain in cases involving injury to seller com- 
petition.7? The vague prohibitions of the Robinson-Patman Act must 
be applied with particular care so as to curb predatory and monop- 
olistic price reductions while preserving competitive price variations. 

The doctrine of Anheuser-Busch by the F. T. C. and Pure Oil 
by the Hearing Examiner approximate a per se invalidation of 
territorial price differentials. Rather than subjecting the seller's 
pricing tactics to critical analysis to determine their competitive effects, 
both rulings threaten all territorial price differentials. 


The Element of Motivation in Territorial Pricing 


The Anheuser-Busch and Pure Oil rulings fail to consider the 
factor of predatory versus competitive motivation as indicative of 
the nature or effects of an ambiguous pricing practice. 

In passing on the legality of territorial price differentials, the 
courts and Commission have frequently stressed the element of in- 
tent.*° Thus, an intent to destroy a sole competitor or, conversely, 
the lack of any reasonable business purpose, may distinguish anti- 
competitive price cutting from competitive activity not meant to be 
prohibited by the Robinson-Patman Act.*? 





78 Federal Trade Commission v. Morton Salt Co., 334 U. S. 37, 50 (1948). This 
rule has been applied and expanded by the Commission in the series of Automotive 
Parts decisions. See note 32 supra. 

79 See note 32 supra. 

80 Although Section 2(a) does not require a showing of unlawful intent, each of 
the four leading court decisions invalidating territorial price differentials emphasized 
the seller’s predatory or punitive intent. See discussion supra, at notes 16-20. The 
Commission also has indicated that such intent is relevant. Maryland Baking Co., 52 
F. T. C. 1679, 1690 (1956). See Dirlam & Kahn, op. cit. supra note 75 at 49-54, for 
a discussion of the role of intent in defining an act challenged under the antitrust laws. 

81 Machlup suggests that the “essential difference” between his “kill-the-rival” and 
“get-the-most-from-each-region” type of price discrimination is “the immediate intent 
of the discriminating seller.” Machlup, supra note 75, at 423. Other commentators 
also have stressed the motivations and expectations differentiating price competition 
from predatory price cutting. Oxenfeldt, Industrial Pricing and Market Practices 258 
(1951). Of course the seller’s intent or explanation has to be assessed against existing 
market conditions. The “degree to which market conditions appear to offer a valid 
incentive for price variation” is one of the important considerations in distinguishing 
predatory price cutting from competitive pricing. Edwards, op. cit. supra note 75, 
at 166. 
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The seller’s purposes are also relevant because they bear on the 
substantiality and probability of the competitive effects which may 
result from the price reductions. As pointed out by the Ninth Circuit 
in the Balian Ice Cream decision, the illicit intent, if found, “might 
tend to render the injury probable.” ** If the seller's purposes suggest 
that the price reductions will be both substantial and prolonged until 
a serious injury to competition has resulted, the Clayton Act might 
be properly invoked to restrict his discriminatory pricing.** 

However, the Anheuser-Busch and Pure Oil rulings struck down 
territorial differentials despite the normal business justifications ten- 
dered by the sellers for their challenged pricing tactics. In Anheuser- 
Busch the Commission lightly dismissed the seller’s description of an 
experimental pricing program which was good indication that the 
St. Louis price reductions were not anti-competitive, but were designed 
to find ways to shore up an unsatisfactory market position. 

Similarly, the Pure Oil Initial Decision neglected the fact that 
the gasoline industry in any given market is characterized by viggrous 
competition among the nationally advertised and the lesser-known 
brands.** This was demonstrably the case in Birmingham, Alabama, 
where Pure adopted its “one-cent plan” in order to salvage a steady 
loss of its market share. The Examiner nevertheless described Pure’s 
activity as “aggressive” price competition which revealed a predatory 
intent to destroy competition. If Pure’s conduct in Birmingham can 
be so characterized, there are few sellers in any market whose price 





82 Balian Ice Cream Co. v. Arden Farms Co., 231 F. 2d 356, 369 (9th Cir. 1955), 
cert. denied, 350 U. S. 991 (1956). See also Swift & Co. v. United States, 196 U. S. 
375, 396 (1905); United States v. Aluminum Co. of America, 148 F. 2d 416, 432 (2d 
Cir. 1945). 

83 It has been observed by the Federal Trade Commission’s former Chief Economist 
that “a pattern of predatory price cutting can be distinguished from an ordinary 
pattern of price competition only when the predatory cuts are substantial and sus- 
tained.” Edwards, op. cit. supra note 75, at 170. 

84 “Experimental pricing, like research, keeps the market dynamic, competitive.” 
Dirlam & Kahn, op. cit. supra note 75, at 212. The Examiner apparently gave some 
credence to Anheuser-Busch’s explanation, for in holding that the seller violated the 
law by reducing its prices, he criticized Anheuser-Busch’s search for alternative solu- 
tions “which would enable it to keep Budweiser up in price . . .” Initial Decision, 
p. 21. 

85 This was recently affirmed in a speech given August 18, 1959, by Commissioner 
Kern of the FTC in a speech before the National Congress of Petroleum Retailers, 
Inc., at p. 2. 
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reductions to maintain or increase their market share might not be 
similarly indicated. 


The Severity of the Competitive Dislocation 


Apart from ignoring the legitimate motivation of each seller, the 
Pure Oil and Anheuser-Busch rulings were too ready to conclude 
that the territorial differentials resulted in a substantial injury to 
competition within the meaning of the Robinson-Patman Act. In so 
holding, both decisions failed to contrast the degree of competitive 
injury in St. Louis and Birmingham with the injury to competition 
relied on by the courts and the Commission itself in prior territorial 
pricing cases. 

Both Anheuser-Busch and Pure Oil reveal intense competitive 
activity among the several sellers in the St. Louis and Birmingham 
markets before and after the challenged price reductions. In 
Anheuser-Busch, each of the seller’s three competitors were substantial 
concerns, selling in no less than thirteen states. During the period 
of the price reductions, Falstaff, the nation’s sixth largest brewer in 
1954 and the principal competitor whose price Anheuser-Busch 
matched, not only maintained its sizable share of the St. Louis market, 
but increased its national sales by 13% over 1953.8 One of the 
other regional competitors, which had been strengthening its cash 
position at the expense of its brewing business, sold its brewing assets 
at a profit to a leading brewer, under whose management the com- 
petitor rapidly improved its over-all market position, even during 
the period of Anheuser-Busch’s price reductions.*? 

In Pure Oil, where Pure competed with several nationally- 
advertised brands and nine private brand operators, the evidence 
revealed that no private brand operator went out of business during 
the price war, and that not even one station suspended operations 
during the relevant period.** At most, the competitive dislocation 
relied on in Anheuser-Busch and Pure Oil which might be charged 
to the sellers was limited “diversion of sales” from some sellers to 
their competitors. 





86 Petitioner's Brief, pp. 44-45. In 1955 Falstaff was the nation’s fourth ranking 
beer manufacturer, although it sold in an area which included only 36% of the nation’s 
population 

87 Id. at 50-51. 


88 Appeal Brief for the Pure Oil Company, pp. 46-47. 
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The findings of competitive injury in Anheuser-Busch and Pure 
Oil are supported by neither the prior judicial decisions nor the 
Commission’s own rulings. The competitive situation in both in- 
stances may be sharply contrasted with the Muller, Moore and 
Maryland Baking cases, where the local price cuts resulted, or threat- 
ened to result, in the economic collapse of the single competitor of 
a seller who would then have possessed a complete monopoly in the 
relevant competitive area. 

By equating “diversion of sales” with substantial injury to com- 
petition, the Anheuser-Busch and Pure Oil rulings render obsolete 
those Commission decisions expressly distinguishing between injury 
to competitors and injury to competition. While sustaining territorial 
price differentials in the Purex case, the Examiner’s opinion (adopted 
by the Commission) stated: 


“The fact that a competitor has been injured in a local price- 
cutting case may tend to show that competition with the grantor 
has been affected, but it does not follow in every case that 
because a competitor has been injured, competition has been 
affected.” * 


Conceivably, the Pure Oil Initial Decision may be modified in the 
light of the additional evidence of prices charged by the oil company, 
evidence which the Commission has ordered the Hearing Examiner 
to receive. And the Commission may reappraise the Examiner’s 





89 Purex Corp., Ltd., 51 F. T. C. 100, 112 (1954). Interestingly, the Federal Trade 
Commission recently proclaimed in dismissing a complaint under Section 5 of the Fed- 
eral Trade Commission Act, 

“There is evidence that respondent’s practices caused some of its customers to 
lose sales . . . and caused certain customers or former customers to suffer reduc- 
tions in profits. This, however, does not prove that any competition has been 
adversely affected. Merely to show a loss of sales or profits by individual cus- 
tomers has no necessary competitive significance . . .” Roux Distributing Co., 
Dkt. 6636 (Marcr 4, 1959). 


The issue as to whether the Robinson-Patman Act should be interpreted to protect 
‘competitors” as well as “competition” is a much debated and crucial one. Only if 
the statute is interpreted to protect “competition” is the risk minimized that the anti- 
discrimination laws will not result in a limitation of meaningful competition. See 
Edwards, op. cit. supra note 75, at 168; Berger and Goldstein, “Meeting Competition 
under the Robinson-Patman Act,” 44 Ill. L. Rev. 315 (1949) (“undercutting rivals is 
the heart of competition”). 
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findings on competitive injury in light of its own conflicting precedents. 
However, since the Examiner's ruling was based in large part on 
the Commission’s Anheuser-Busch decision, it may be doubtful 
whether any important modification of doctrine will result. 


The Requisite Causal Connection Between the Price Variation 
and the Competitive Effect 


Another noteworthy departure of Pure Oil and the Commission’s 
Anheuser-Busch is their failure to consider whether the “diversion of 
sales” was really caused by the respondent’s price reductions rathe: 
than other relevant economic factors. 

In some price discrimination contexts, a seller's prices may not 
be held causally responsible for whatever competitive disadvantages 
existed. Unless the competitive injury is the “effect of” the chal- 
lenged price discrimination, there is no violation of the Robinson- 
Patman Act. The Seventh Circuit in its Minneapolis-Honeywell 
decision held that the seller's discounts in the sale of temperature 
controls did not impair competition among its customers who in- 
stalled the controls in complete burner units.2° Because there was 
“little, if any, relationship between the prices of the controls and 
the prices of the burners into which the controls are built,” the 
court held that there was no “causal connection” between the price 
differentials and the competitive injury.*? The same rule prevails 
in seller-line cases where the Commission has emphasized such non- 
price factors as the design or performance of the sellers’ competing 
products, their advertising campaigns, and various policies or internal 
difficulties of the allegedly aggrieved rival which might account for 
any decline in sales.°? In one important case the Commission dis- 
missed several proceedings challenging volume discounts in the fork- 
lift truck industry, and remarked on the lack of a showing that: 


‘“. . competing producers will not be able to meet the problems 
posed by respondent’s pricing program without impairment of 
service or efficiency, or that they will be unable to protect their 
competitive positions in the face of lower prices of the pattern 





90 Minneapclis-Honeywell Regulator Co. v. Federal Trade Commission, 191 F. 2d 
786 (7th Cir. 1951), cert. dismissed, 344 U. S. 206 (1952). 
91 Jd. at 791. 
92 Purex Corp., Ltd., 51 F. T. C. 100, 134, 143, 148-49 (1954). 
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which the record shows the respondent has afforded to some of 
> 98 


its Customers. 

In Anheuser-Busch there was considerable evidence that the de- 
clines in market shares of two of the regional competitors were due 
in large part to factors other than Anheuser-Busch’s price reductions 
—product failure in one instance and internal policies in the other. 
The evidence indicated that Griesedieck Brothers (GB) introduced 
a new beer in early 1954 which failed to win consumer acceptance 
and led to a sharp drop in sales during late 1954.°%* Due to this 
product failure GB lost sales outside of St. Louis at a faster rate than 
in St. Louis, even during the period of Anheuser-Busch’s price re- 
ductions.°* As for Griesedieck Western, during the relevant period 
the management was accumulating cash at the expense of its brewing 
business, and in 1954 sold its brewing assets and became an invest- 
ment company using the funds thereby made available.* 

The Pure Oil Initial Decision also ignored the causal connection 
between Pure’s price reductions and the competitive dislocation of 
its competitors. Thus the Examiner failed to distinguish between 
those competitive effects which resulted from Pure’s “one-cent plan,” 
and those which were precipitated by the price reductions of the 
other major oil companies in Birmingham. Pure’s market share ac- 
tually fell after other major oil companies joined the local price war.** 
Accordingly, any competitive injury suffered by the private brand 
operators might well have been attributable to the pricing tactics 
of the other major oil companies rather than to Pure, which in 
the end saw its market share fall along with the private brand 
operators which it was held to have injured. 


HEEKKKE 


In sum, the doctrine espoused by the Anheuser-Busch and Pure 
Oil rulings may seriously impede the normal process of territorial 
price variation by sellers as an incident of vigorous competition. By 





93 Yale & Towne Mfg. Co., 52 F. T. C. 1580, 1603 (1956). 

94 Initial Decision, p. 15. 

95 Petitioner’s Brief, pp. 45-49. 

96 [Initial Decision, pp. 14-15. 

97 Pure’s share fell from 10.8% in January, 1956 to 9.7% in March, two months 
after the major oil companies started reducing their prices. Appeal Brief for the Pure 
Oil Company, p. 32. 
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the criteria of these rulings, any price differential between customers 
in different competitive areas now appears legally suspect. For in 
each instance the relevant factors of motivation, competitive injury, 
and causality weré minimized or diluted so as to invalidate selective 
price reductions initiated in response to competitive conditions in a 
single market area. 

Reappraisal of this doctrine either by the Commission (in the 
course of its review of Pure Oil), or by the Supreme Court is essential 
to exonerate territorial price differentials reflecting legitimate price 
competition from invalidation under the Robinson-Patman Act. As 
things now stand, these decisions will inevitably serve as a potent 
deterrent to competitive price variations by sellers operating in diverse 
geographic markets, so as to produce again the clash with over-all 
antitrust policies which the Supreme Court previously sought to 
avoid.** 


The Problem of Cease and Desist Orders 
in Territorial Pricing Cases 


The problems raised by the doctrine of Pure Oil and Anheuser- 
Busch are aggravated by the sweeping cease and desist orders issued 
in those cases. In effect, these orders place a seller in a nationwide 
pricing vise by barring price reductions in any one geographic area 
without corresponding reductions in other competitive markets. Apart 
from the shackling effect of such blanket bans on competitive pricing, 
a recent statute authorizes civil penalties of up to $5,000 per day 
for departures from the terms of Clayton Act orders.?? Accordingly, 
a seller's normal competitive price variations may not only face 
Robinson-Patman illegality, but can result in ruinous forfeitures in 
enforcement proceedings. 





98 Standard Oil Co. v. Federal Trade Commission, 340 U. S. 231, 248-49 (1951); 
Automatic Canteen Co. v. Federal Trade Commission, 346 U. S. 61, 63 (1953). 


99 Moreover, Public Law 86-107, signed by the President on July 23, 1959, pro- 
vides that cease and desist orders become automatically final upon the expiration of 
60 days from the date of service of the order unless petition for review has been 
filed in an appropriate court of appeals. Previously, a respondent became liable for 
non-compliance with a cease and desist order only after the Commission had first 
secured an order of judicial enforcement from a court upon proof that the adminis- 
trative order was being violated. For practical purposes, therefore, no penalty would 
attach until the Commission’s directive had been disobeyed twice. H. R. Rep. No. 580, 
86th Cong., 1st Sess. (June 26, 1959). 
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Apart from the substantive aspects of the Anheuser-Busch and 
Pure Oil rulings, the cease and desist orders there framed, by the 
Commission in the one case and by the Hearing Examiner in the 
other, paralyze a seller's competitive mobility to vary his prices in 
geographic markets. The order in Anheuser-Busch, and duplicated 
in Pure Oil, directed the seller: 


“cc 


. cease and desist from discriminating . . . by a price reduc- 
tion in any market where respondent is in competition with any 
other seller, unless it proportionally reduces its prices every- 
where...” 


In effect, the order undertakes to freeze the seller's pricing pattern 
existing at the time of the order’s issuance, by permitting a price 
change anywhere only if coupled with proportionate price adjust- 
ments everywhere else in the Nation—regardless of market factors 
or competitive circumstances. 

The Commission’s Anheuser-Busch opinion indicated little recog- 
nition of the legal and practical difficulties prompted by its order.’ 
Besides suggesting that Anheuser-Busch sell its beer at a single price 
in every market, admittedly “contrary to market realities,” the Com- 
mission deemed its order “entirely appropriate under the circum- 
stances” because it merely: 


“ 


. serves to prevent disproportionate price reductions or dis- 
criminations in price beyond the established differences among 
markets, such as the price discriminations found to be un- 
lawful.” ?° 


But it was demonstrated in both Anheuser-Busch and Pure Oil that 
there were no “established differences among markets” where 





100 The Examiner demonstarted a keener awareness when he rejected the original 
order proposed by counsel in support of the complaint on the grounds that it was so 
“vague and indefinite” as to be “incapable of compliance or enforcement.” Initial 
Decision, p. 22. The proposed order contained the usual injunction against discrimina- 
tion and continued “... where such lower prices reduce in any consequential amount 
the theretofore existing differential in price between respondent’s product and the 
product of any of such other sellers, unless respondent reduces all prices in all areas 
by the same percentage.” (Emphasis added.) 

101 Jd. at 7. The Commission made the token concession of substituting the term 
“proportionally” for “percentage” in the Examiner’s order so as “to avoid possible 
rigidity of interpretation.” Ibid. 
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Anheuser-Busch and Pure did business. More basically, the concept 
of “established differences among markets” is wholly foreign to com- 
mercial realities and the workings of competition, which constantly 
disrupt “established differences’ to create new and ever-changing 
pricing patterns. Contrary to the Commission’s assurances, therefore, 
its order is bound to seriously hurt normal competitive pricing 
techniques. 

Nor can a seller derive much comfort from the availability of 
the statutory provisos. When the Anheuser-Busch order was chal- 
lenged for compelling uniform or similar price reductions in all 
markets, the Commission advised that: 


“the order does not preclude respondent from differentiating in 
price in a new competitive situation involving different circum- 
stances where it can justify the discrimination in accordance 
with the statutory provisos. Nor is the respondent precluded 
under the order, if the circumstances are not substantially similar, 
from lowering its price in good faith to meet an equally low 
price of a competitor. FTC v. Ruberoid Company, 343 U. S. 
470.” 1 


However, neither the Anheuser-Busch ruling nor the Supreme Court’s 
Ruberoid opinion clarified what factors would create “a new com- 
petitive situation involving different circumstances.” And even as- 
suming “a new competitive situation,” the Anheuser-Busch and Pure 
Oil rulings have construed the meeting competition proviso so narrowly 
that it can hardly operate to justify any territorial price differciitiais 
barred by the order even if theoretically available. 

In both instances the seller was charged with initiating “aggressive” 
pricing tactics, and accordingly deprived of the benefit of the Sec- 





102 Anheuser-Busch, Inc. 6331, p. 7 (Sept. 10, 1957). In Ruberoid, which involved 
competitive injury among the seller’s customers, the Supreme Court held that the 
cost justification and meeting competition provisos were implicit in every Commission 
order. The Court stated that the provisos would be available in a “new competitive 
situation” and that the burden of justification would be on the seller. However, the 
Court was careful to note that the seller should not thereby be allowed “to relitigate 
issues already settled by prior proceedings before the Commission which resulted in 
an order that was affirmed in the courts.” Federal Trade Commission v. Ruberoid 
Co., 343 U. S. 470, 476-77 (1952). For more complete discussion of this problem, 
see Shniderman, “Federal Trade Commission Orders Under the Robinson-Patman Act: 
An Argument for Limiting Their Impact on Subsequent Pricing Conduct,” 65 Harv. 
L. Rev. 750 (1951). 
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tion 2(b) proviso. Moreover, the seller in Anheuser-Busch, by nar- 
rowing an “established differential” with lesser known products, was 
held to have “undercut” his competition. To the extent these features 
of Anheuser-Busch and Pure Oil are duplicated in other territorial 
pricing contexts, therefore, the availability of Section 2(b) will be 
doctrinally correct, but useless in practice. 

More fundamentally, the Commission’s sweeping cease and desist 
order may prohibit a seller’s price reductions in one area even without 
any proof of competitive “injury.” The flat ban of the order would 
literally forbid any price variation regardless of its competitive con- 
sequences. And while the Commission suggested the implicit avail- 
ability of the statutory proviso in a “new competitive situation,” no 
similar assurance guarantees that the seller can save his prices from 
civil penalties by demonstrating the absence of adverse competitive 
effects. 

If the Anheuser-Busch and Pure Oil orders are interpreted as 
foreclosing the question of injury in a penalty proceeding to punish 
pricing violations in different commercial circumstances, they would 
penalize perfectly lawful pricing activity. To be sure, the Commission 
has broad discretion in framing cease and desist orders,’®* including 
limited authority to prohibit lawful acts used in furtherance of an 
illegal scheme.’ The extension of such discretionary authority to 
prohibit non-injurious territorial price differentials is a further radical 
extension of the Anheuser-Busch and Pure Oil doctrine limiting a 
seller's geographic pricing freedom.?® 





108 The Supreme Court has frequently held that the Commission has broad dis- 
cretion in framing cease and desist orders, most recently in Federal Trade Commission 
v. Mandel Bros., Inc., 359 U. S. 385, 392 (May 4, 1959). The Commission may also 
proscribe practices other than those specifically in issue so as to prevent evasion of its 
order by the respondent. Federal Trade Commission v. Ruberoid Co., 343 U. S. 470, 
473 (1952). 

104 National Lead Co. v. Federal Trade Commission, 352 U.S. 419 (1957). 

105 The Supreme Court has declared that the Commission’s cease and desist orders 
must have a “reasonable relation to the unlawful practice found to exist.” Jacob Siegel 
Co. v. Federal Trade Commission, 327 U. S. 608, 613 (1946). Even in secondary-line 
price discrimination cases the courts have stressed the limits to the Commission’s 
authority. In Whittaker Cable Corp. v. Federal Trade Commission, 239 F. 2d 253, 
256 (7th Cir. 1956), cert. denied, 353 U. S. 938 (1957), the court cautioned: 

“If the discrimination complained of does not, cannot, and will not have the 
defined effort of injury to or substantial lessening of competition, or tendency to 
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One solution is to require the Commission to limit its order to the 
specific violation at issue, in accord with the Supreme Court’s directive 


‘ 


that cease and desist orders be “specifically aimed at the pricing 
practices found unlawful.” *°° Such a limitation would find support 
from the recent modification of the Maryland Baking order, where 
even a seller found to have engaged in predatory price cutting was 
guaranteed the right to vary his prices geographically so long as he 


did not “undercut” his local competitors.*°* If the prohibitions of 





create a monopoly, the Act has not been violated and the Commission is without 
authority to prohibit such discrimination. . . . Any other construction would turn 
the Act into a price control law contrary to its manifest purpose.” 


106 Federal Trade Commission v. Morton Salt Co., 334 U. S. 37, 52 (1948). 


107 Maryland Baking Co. v. Federal Trade Commission, 243 F. 2d 716 (4th Cir. 
1957). As originally phrased, the Commission’s order in that case sweepingly barred 
the seller 

“  . . from discriminating . . . by selling ice cream cones to any purchaser at 
higher prices than the prices charged any other purchaser engaged in the same 
line of commerce where, in the sale of said cones to such purchaser charged the 
lower price, respondent The Maryland Baking Company is in competition with 
another seiler.” 


This proposed order was essentially the same as that entered by the Commission in 
Page Dairy Co., 50 F. T. C. 395, 399 (1953), which was not judicially reviewed. See 
note 25 supra. 

To meet the objection that the order compelled the respondent to charge a uniform 
price in every competitive market, the Commission narrowed its order to bar Maryland 
Baking 

“ . . from discriminating . . . by selling ice cream cones to any purchaser at 
a price which is lower than the price charged any other purchaser engaged in 
the same line of commerce, where such lower price undercuts the price at which 
the purchaser charged the lower price may purchase ice cream cones of like grade 
and quality from another seller.” (Emphasis supplied.) 


The Fourth Circuit approved this order, interpreting it 
. . to forbid discrimination in prices within any area in the United States in 
which the company is doing business, but not to require uniform prices throughout 
the country nor to forbid the company’s making prices in good faith to meet 
competition. ...” 243 F. 2d at 718. 


The Commission issued a Maryland Baking order in several consent proceedings 
both before and after its Anheuser-Busch opinion. See e.g., The Amalgamated Sugar 
Co., Dkt. 6768 (Jan. 21, 1958); The Borden Co., Dkt. 6737 (Nov. 13, 1957); Arkansas 
City Cooperative Milk Ass’n, Inc., Dkt. 6639 (Sept. 4, 1957). The Commission’s 
appraisal of its Anheuser-Busch order as “less restrictive’ than the Maryland Baking 
order was not concurred in by Anheuser-Busch. Compare Brief for Respondent, pp. 
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the order ran only to the locale or the peculiar complex of circum- 
stances in which the original violation was found to exist, future 
geographic variation in different contexts would not raise the specter 
of penalty proceedings where the seller must bear the full burden 
of legal justification on all important issues. Rather, the seller’s 
price differentials in different competitive circumstances could be 
attacked only in a new proceeding, in which the Commission at least 
would be forced to demonstrate their adverse competitive effects, 
subject to the statutory provisos. 

Realistically viewed, however, the Anheuser-Busch and Pure Oil 
orders are logical outgrowths of the substantive doctrines evolved 
in those cases. To the extent the Commission condemns normal 
competitive price variations as detrimental to competition under the 
Robinson-Patman Act, its orders to cease and desist are bound to 
contain such prohibitions on an even more expansive scale. For 
under prevailing Supreme Court doctrines, “those caught violating 
the Act must expect some fencing in,’ 7* and “the Commission 
cannot be required to confine its roadblock to the narrow lane the 
transgressor has traveled.” '" The root of the problem, therefore, 
lies in the Anheuser-Busch and Pure Oil doctrines as to the detri- 
mental competitive effects of geographic price differentials. 


CoNCLUSION 


Although predatory price cuts by monopolistic sellers have been 
a historic target of the antitrust laws, flexible pricing by sellers in 
different geographic areas is an essential, recognized and desirable 
technique of competitive activity. While earlier rulings have con- 





51-52 with Petitioner’s Reply Brief, pp. 22-23, Anheuser-Busch, Inc. v. Federal Trade 
Commission, 265 F. 2d 677 (7th Cir., April 13, 1959). 

In fact, the Maryland Baking and Anheuser-Busch orders are inconsistent, although 
ostensibly directed at similar conduct. Whereas the Maryland Baking directive permits 
a seller to vary his prices in a single competitive area without regard to his prices in 
other areas so long as the lower of his prices does not “undercut” local competitors, 
the Anheuser-Busch order bars such conduct. On the other hand, even if proportionate 
price reductions are made in each competitive market, in full accord with the Anheuser- 
Busch order, it is possible that one or more of the price reductions will “undercut” 
the prices of local competitors, thereby violating the Maryland Baking order. 


108 Federal Trade Commission v. National Lead Co., 352 U. S. 419, 431 (1957). 
109 Federal Trade Commission v. Ruberoid Co., 343 U. S. 470, 473 (1952). 
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sistently implemented the concern of the Robinson-Patman law to 
outlaw predatory pricing, the doctrine developed by the Federal 
Trade Commission’s Anheuser-Busch decision and Pure Oil Initial 
Decision go far beyond that objective and jeopardize normal geo- 
graphic price variations which reflect the presence of vigorous price 
competition, rather than showing any injury to the competitive 


process. 

In the interests of a truly competitive economy and to further 
the objectives of our national over-all antitrust policies, a reassessment 
and reversal of that doctrine seems urgently required. 
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THE PROBLEMS AND PROCEDURES OF COUNSEL IN 
ADVISING ON COMPLIANCE WITH THE 
ANTITRUST LAWS 


by 
JerRoLp G. VAN Cise* 


The point of view of Government counsel toward the antitrust 
laws necessarily differs from that of industry counsel. Government 
counsel looks down from the prosecutor’s pulpit and sees the problems 
of enforcing these laws. Industry counsel, however, looking up from 
the practitioner’s pew, sees the problems of complying with these laws. 
The composite eyesight of both counsel, accordingly, is needed to see 
this field of law in proper perspective. 

The objective of this paper, therefore, is to supplement the views’ 
of Judge Hansen on the problems of enforcement with the views of 
industry counsel on the problems of compliance. The subject matter 
herein presented is based upon an informal address of a few weeks 
ago in another city,’ revised to conform to the requirements of this 
symposium. The subject matter will be presented under three major 
headings as follows: 


(1) What are the problems? 
(2) When do they arise? 
(3) How are they solved? 


Wuat ARE THE PROBLEMS? 


The problems that arise to challenge counsel in advising in the 
field of antitrust law are as numerous—and irritating—as the mos- 
quitoes that ascend to greet the New England vacationer on a damp 
summer day. The more substantial of these antitrust problems, 
however, are three in number. 


Ep. Note: Delivered at the First Annual Institute on Corporate Counsel sponsored 
by Fordham Law School, New York City, April 3, 1959, and republished with per- 
mission of Fordham University, School of Law, originally published in the “Proceedings 
of the First Annual Institute on Corporate Counsel.” 

* Member, Cahill, Gordon, Reindel & Ohl, New York City. 
1 Upper Ohio Valley Regional Meeting of the American Bar Association in 
Pittsburgh, March 12, 1959. 
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These three major problems are the following: First, the anti- 
trust laws are sometimes unwelcome. Second, these laws are often 
uncertain. Finally, when the laws have been violated, they are 
always unpleasant. We will take up these problems in this order. 


Unwelcome 

The antitrust laws, obviously, are necessary. 

The noble experiment of “hands off’? business—or laissez faire 
was once widely attempted both here and abroad. This experiment, 
however, was not successful. Private restraints by predatory business- 
men sprang up in industry after industry, which crushed weaker com- 
petitors, exploited unorganized employees and treated the general 
public with the well-known attitude of “the public be damned.” 
These private restraints, accordingly, eventually forced the abandon- 
ment of this experiment and the return to varying degrees of govern- 
mental intervention. 

Three alternative methods of governmental “hands on” business, 
in order to eliminate these private restraints, in due course evolved. 
In some countries, such as Russia, private restraints were eliminated 
by the simple expedient of eliminating private business, through 
confiscation. In other countries, private restraints were eliminated 
by eliminating the freedom of private business, through regulation. 
Finally, in this and certain other countries, private restraints were 
for the most part dealt with by eliminating only the private restraints 
themselves, through the antitrust laws. 

The antitrust laws, it follows, are clearly necessary in this country 
for two reasons. In the first place, they are needed in order to 
protect industry from the private restraints of antisocial businessmen. 
In the second place, however, they also are needed in order to 
protect industry from the alternative public restraints of antibusiness 
socialists. The antitrust laws are thus essential in order to protect 
industry both from the private restraints from within and the public 
restraints from without. 

The antitrust laws, however, while admittedly necessary, interfere 
seriously with the freedom of businessmen. A series of related statutes 
known as the Federal Trade Commission,? Robinson-Patman® and 





2 Federal Trade Commission Act, 38 Stat. 717 (1914), as amended, 15 U. S. C. 
$$41-58 (Supp. V, 1958) 
% Robinson-Patman Act, 49 Stat. 1°26 (1936), 15 U. S. C. $13 (1952). 
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Clayton* Acts prohibit a wide variety of business conduct often de- 
j scribed as incipient restraints of trade. A further Act, namely, the 

Sherman Act,® then forbids practically all business conduct which 

is a substantial restraint of trade. The prohibitions of these statutes 
' apply to almost all businessmen, from the local plumber who may 
' be jailed for engaging in price fixing,® to the giant international 
enterprise which may lose its foreign investments when it participates 
in division of territory.” 

The antitrust laws, mortover, to the layman at least, at times 
seem to interfere unreasonably with the freedom of businessmen. 
On the one hand, small business believes that these laws unjustly 
deny it rights essential for doing business, thereby indicating an 
indifference to the survival of small business. Thus, many dealers 
resent being denied exclusive territory, secure against trans-shipment 
from other dealers.* On the other hand, big business believes that 
these laws unfairly deny to it practices permitted to small business, 
: thereby revealing a hostility to the survival of big business. For 
example, Bethlehem Steel recently was denied a right to merge which 
had been granted to small automobile companies.? In addition, 
both small and big business join in believing that these laws im- 
properly expose all business to exhaustive investigations and exhausting 
litigation—which, unlike lightning, may strike more than once. 

The first and most basic problem met by counsel in advising 
on antitrust compliance, it follows, is that these laws are to a certain 
extent unwelcome. His client in principle is resigned to antitrust 
interference with business. His client, as a principal, however, resents 
antitrust interference with his business. Counsel, in advising on anti- 
trust law compliance, accordingly, finds it necessary to be something 
of a salesman, in the sense that he must first win his client as a 


PT a 





4 Clayton Act, 38 Stat. 731 (1914), as amended, 15 U. S. C. §§12-27 (Supp. V, 
1958). 





5 Sherman Act, 26 Stat. 209 (1890), as amended 15 U. S. C. §§1-7 (Supp. V, 
1958). 


6 Las Vegas Merchant Plumbers Ass’n v. United States, 210 F. 2d 732 (9th Cir.), 
cert. denied, 348 U. S. 817 (1954). 


7 United States v. National Lead Co., 332 U.S. 319 (1947). 
& United States vy. American Linen Supply Co., 141 F. Supp. 105 (N. D. IIL 1956). 
9 United States v. Bethlehem Steel Corp., 168 F. Supp. 576 (S. D. N. Y. 1958). 
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friend for the antitrust laws before he can to any appreciable degree 
influence him to be willing to comply with them. 


Uncertain 


The antitrust laws, furthermore, are vague. 

These laws cannot successfully define, with any precision, which 
practices are lawful and which are unlawful. For age cannot wither, 
nor custom stale, the infinite variety of our economy. One industry, 
like a fingerprint, is never the same as another. A prohibition of 
a practice such as price fixing is very much in order in most in- 
dustries,’® but an indiscriminate extension of this prohibition to the 
securities market would be disastrous." 

That these laws cannot successfully specify, with precision, licit 
and illicit conduct is demonstrated by the Robinson-Patman Act. This 
statute represents an attempt, by detailed statutory language, to state 
what discrimination is lawful and what is unlawful. The Con- 
gressional intent, however, is more to be commended here than its 
performance. The resulting legislation has rather proven that statu- 
tory ambiguity increases in direct proportion to the number of statu- 
tory words utilized. 

Congress in drafting the antitrust laws, accordingly, is consistently 
general in its provisions. It has of necessity been forced to condemn 
the private restraints—to which our antitrust laws are directed—by 
statements of imprecise principles. The Federal Trade Commission 
Act forbids, for example, conduct only when it is “unfair” or “de- 
ceptive.” 1 The Robinson-Patman Act prohibits discrimination, but 
qualifies this prohibition with a bewildering profusion of statutory 
qualifications.** The Clayton Act essentially condemns transactions 
only where their effect “may be” substantially to restrain compe- 
tition.’* Finally, the Sherman Act outlaws substantial restraints solely 
where they rise to the dignity of unreasonable restraints of “trade.” ** 





10 United States v. Socony-Vacuum Oil Co., 310 U. S. 150 (1940). 

11 United States v. Morgan, 118 F. Supp. 621 (S. D. N. Y. 1953). 

12 38 Stat. 719 (1914), as amended, 15 U. S. C. §45 (Supp. V, 1958). 
13 49 Stat. 1526 (1936), 15 U. S. C. $13 (1952). 

14 38 Stat. 731 (1914), as amended, 15 U. S. C. §§14, 18 (1952). 

26 Stat. 209 (1890), as amended, 15 U.S. C. §§$1, 2, 3 (Supp. V, 1958). 
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The courts in interpreting these provisions, moreover, having only 
vague phrases to interpret, are generally inconsistent in their de- 
cisions. Thus, the Supreme Court in the 1920's stated that price 
fixing under patents was lawful;'* yet a few decades later it informed 
the same defendant that this practice was unlawful.'? Again, the 
Court in a recent opinion held that baseball was exempt from the 
antitrust laws, but that football was subject to them—although the 
only distinction between the two sports, apparently, was that a 
baseball was made of horsehide and a football out of pigskin.'® 
Commendably, the Court admitted that this opinion might be viewed 
to be “unrealistic, inconsistent or illogical.” '* 

The second problem met by counsel in advising on antitrust 
compliance, accordingly, is that these laws are often uncertain. 
His client in principle understands that these laws are ambiguous. 
His client, as a principal, however, expects him to resolve this am- 
biguity. Counsei, it follows, must also be something of a magician, 
in the sense that once he has persuaded his client to be willing to 
comply with the antitrust laws, he must proceed to give certain 
antitrust advice when he himself may be uncertain. 


Unpleasant 


The antitrust laws, finally, provide for penalties. 

Most businessmen, upon being advised of the commands of the 
antitrust laws, proceed in accordance with this advice. There is 
always some antisocial businessman with monopolistic thoughts, how- 
ever, who desires to bar competitors from the industry. There is 
also, at times, some overly social businessman with price-fixing 
thoughts, who wishes to invite competitors to the bar. Both business- 
men need to be discouraged by the sobering thought that the conduct 
contemplated by them—in the absence of mitigating circumstances— 
may land them behind the bars. 





16 United States v. General Electric Co., 272 U.S. 476 (1926). 
17 United States v. Line Material Co., 333 U. S. 287 (1948). 
18 Radovich v. National Football League, 352 U. S. 445 (1957) 


19 Jd. at 452. 











226 THE ANTITRUST BULLETIN 


The antitrust laws, as a result, provide most adequate penalties. 
In a criminal proceeding, an antitrust violator may be fined®® and 
sentenced to jail.*” In a civil or administrative proceeding, such a 
violator may be enjoined from doing what he likes?* and be re- 
quired to do what he dislikes.?* In addition, his contracts may be 
cancelled,?* his patents declared unenforceable,?* his business divested 
of valuable assets** and his equity depleted by costly treble damage 
judgments.?? 

The liability for these penalties, moreover, may arise from widely 
varying causes. One corporation may be held liable principally on 
the basis of scattered writings of its employees.”* Another corporation 
may be found liable due in part to similarity of its action with those 
of its competitors.?® Still another may be found to violate the law 
primarily by engaging in the normal act of leasing.*° 

The third problem met by counsel in advising on antitrust com- 
pliance, therefore, is that when the laws are violated, the results 
are always unpleasant. His client in principle recognizes the neces- 
sity for antitrust penalties. His client, however, as a principal, appre- 
ciates his advice only if he safeguards the client from these antitrust 
penalties. Counsel, accordingly, must finally be something of a 
policeman, in the sense that once he has persuaded his client whether 
to comply and determined what advice he may give on how to 
comply, he must take steps to see that his advice on compliance is 





20 United States v. Safeway Stores, Inc., 20 F. R. D. 451 (N. D. Tex. 1957). 


21 Gulf Coast Shrimpers and Oystermans Ass’n v. United States, Cr. 7192 (S. D. 
Miss. 1955), aff'd, 236 F. 2d 658 (Sth Cir.), cert. denied, 352 U. S. 927 (1956). 


22 Federal Trade Commission v. National Lead Co., 352 U. S. 419 (1957). 

23 International Salt Co. v. United States, 332 U.S. 392 (1947). 

24 Continental Wall Paper Co. v. Louis Voight & Sons Co., 212 U.S. 227 (1909). 
25 Morton Salt Co. v. G. S. Suppiger Co., 314 U.S. 488 (1942). 


26 United States v. Paramount Pictures, Inc., 334 U. S. 131 (1948) and 85 F. Supp. 
881 (S. D. N. Y. 1949). 


27 Bigelow v. RKO Radio Pictures, Inc., 327 U. S. 251 (1946). 


28 United States v. Hartford-Empire Co., 46 F. Supp. 541 (N. D. Ohio 1942), 
aff'd, 323 U.S. 386 (1945) 


29 Interstate Circuit, Inc. v. United States, 306 U.S. 208 (1939). 


30 United States vy. United Shoe Machinery Corp., 110 F. Supp. 295 (D. Mass. 
1953), aff'd per curiam, 347 U.S. 521 (1954). 
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followed. For only thereby may he insure that liability for antitrust 
penalties is not incurred. 

In short, the three important problems of counsel in this field 
of law might be said to be that he must prescribe antitrust medicine 
that his client sometimes doesn’t want, for an antitrust disease that 
he often doesn’t understand, and then must stand over his client 
until he takes it. 


WHEN Do Tuey ArISE? 


These problems of antitrust compliance, needless to say, are the 
uninvited guests of almost every major business transaction. They 
are not always seen, but they are in due course often heard from. 
It may be helpful to dramatize when they arise, therefore, by borrow- 
ing an illustration from mythology. 

It will be recalled that Ulysses met certain challenging problems 
when he sought to navigate his craft first past a many-headed monster 
named Scylla, and then through a rapidly reversing body of water 
known as Charybdis. If the reader should decide to advise a corpo- 
rate client on antitrust compliance, he will meet our three compliance 
problems much like Ulysses. Initially, he will come upon these prob- 
lems as he attempts to navigate his client past that many-headed 
body of legislation on incipient restraints, above described, embracing 
the Federal Trade Commission Act, the Robinson-Patman Act and 
the Clayton Act, and thereafter he will again confront them as he 
prayerfully tries to slip past the whirlpool involving substantial re- 
straints known as the Sherman Act. 

To pursue this analogy: 


Scylla 


First, counsel, must deal with the antitrust Scylla. 

The largest head of this body of legislation, directed toward in- 
cipient restraints, is the Federal Trade Commission Act. This Act, 
which prohibits unfair methods of competition and unfair and de- 
ceptive acts and practices, gives rise to our three antitrust compliance 
problems as follows: 


Problem one: The appearance of this legislative head will 
possibly be unwelcome to the client, because it can suddenly 
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reach out and attack as unfair or deceptive almost any of the 
client’s business practices. The statute need not limit its atten- 
tion to conduct traditionally considered by businessmen to be 
antisocial.** 

Problem two: The direction of this head will probably be 
uncertain to counsel, for on occasion what he considers to 
be fair, the Commission may consider to be unfair. The Com- 
mission is viewed by the courts to be an agency staffed with 
experts.*? In the exercise of its expertise, therefore, it has 
repeatedly been permitted to proscribe conduct considered not 
only by businessmen but even by lawyers to be proper**—and 
new prohibitions necessarily wait around each corner to surprise 
the bewildered bar.** 

Problem three: If this legislative head seizes hold of the client, 
its bite will then be very unpleasant, for it takes the form of 
an order which may not safely be flouted. Violation of such 
an order is punishable by a fine ranging up to $5,000 per day 
per violation.** 


Other significant heads of this body of legislation, dealing with 


incipient restraints, are embodied in the Robinson-Patman Act. The 
various subsections of this statute prohibit both discrimination in price, 
where the effect may be substantially to lessen competition, and dis- 
crimination in services and facilities, unless offered on proportionally 
equal terms. These provisions give rise to our three antitrust com- 


plia 


nce problems in much the same fashion: 


Problem one: The appearance of these legislative heads 
will also possibly be unwelcome to the client, because when 
they loom on the horizon they will scrutinize with a critical eye 
the entire range of the client’s pricing and promotional practices. 
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Federal Trade Commission v. Algoma Lumber Co., 291 U. S. 67 (1934). 
Federal Trade Commission v. Cement Institute, 333 U.S. 683 (1948). 


Triangle Conduit & Cable Co. v. Federal Trade Commission, 168 F. 2d 175 
Cir. 1948), aff'd sub nom. Clayton Mark & Co. v. Federal Trade Commission, 


336 U.S. 956 (1949). 
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Royal Oil Corp. v. Federal Trade Commission, CCH Trade Reg. Rep. 169,234 
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Problem two: The direction of these heads will, in all prob- 
ability, similarly be uncertain to counsel, for as previously ex- 
plained the Act utilized the maximum of words to convey the 
minimum of meaning. For example, many years of litigation 
were required to determine whether this Act recognized the ele- 
mentary right to meet competition,** and some legislative fathers 
today propose to restore even this small oasis of certainty to its 
former status of litigious uncertainty.*’ 

Problem three: The bite of any of these legislative heads, 
finally, would here also be most unpleasant. Violators of this 
statute may be impaled either upon the strong teeth of Com- 
mission orders, or upon the equally sharp teeth of private treble 
damage actions,** or on both. 


The three remaining heads of this body of legislation on incipient 


restraints are contained in the Clayton Act, which prohibits exclusive 
dealing and total requirement contracts, acquisitions of stock or assets, 
and interlocking directors, under varying competitive conditions. 


Problem one: In each case, the appearance of this legis- 
lation will possibly be unwelcome. For what client wishes to 
be told, for example, that he cannot enter into total requirement 
contracts®*® with or acquire another company? 

Problem two: In each case, likewise, the direction of the 
legislation will usually be uncertain. To illustrate, what lawyer 
can be sure today whether what is known as the test of quanti- 
tative substantiality*? or the test of qualitative substantiality* 
is to be applied in determining the meaning of this Act? 





42 The Maico Co., 50 F. T. C. 485 (1953). 


36 Federal Trade Commission v. Standard Oil Co., (Ind.), 355 U. S. 396 (1958). 
87 S. 11, 86th Cong., Ist Sess. (1959). 


38 Ludwig v. American Greetings Corp., CCH Trade Reg. Rep. 969,295 (6th Cir. 
1959). 


89 Standard Oil Co. (Calif.) v. United States, 337 U.S. 293 (1949). 


40 American Crystal Sugar Co. v. The Cuban-American Sugar Co., 152 F. Supp. 
387 (S. D. N. Y. 1957), aff'd, 259 F. 2d 524 (2d Cir. 1958). 


Anchor Serum Co. v. Federal Trade Commission, 217 F. 2d 867 (7th Cir. 1954). 
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Problem three: And the bite of this legislation, when one 
is found to be a violator, is decidedly unpleasant as du Pont is 
finding out currently in the General Motors case.** 


Charybdis 


Once the reader has navigated his client past this many-headed 
legislation, he must still—like Ulysses—deal with antitrust Charvbdis. 

On the one hand, he discovers, Section 1 of the Sherman Act 
rushes out if the client fails to compete vigorously, and in this manner 
the Section raises again the same three basic antitrust compliance 
problems. 


Problem one: Counsel will have to warn his client that 
this Section embodies an unwelcome prohibition which condemns 
not only contracts but even contacts of one’s client with others, 
where they represent substantial restraints upon competition. 
The Section’s on-rush at times reaches even into remote re- 
straints thought previously to be subject only to state“ or foreign 
jurisdiction.** 


Problem two: Counsel must then tell his client what course 
it should follow to avoid the Section, when the reader only 
knows that this uncertain prohibition rushes out when substantial 
restraints are viewed to be unreasonable, and is quiet when 
they are thought to be reasonable. And the resolution of 
this issue is so debatable that it is rare that all the Justices 
of the Supreme Court agree upon its decision. The yardstick 
to test the legality of a practice may be outlined in an excep- 
tionally well-reasoned opinion*’? and only a few years later that 
yardstick in essence may be repudiated.** 





43 United States v. E. 1. du Pont de Nemours & Co., 353 U.S. 586 (1957). 

44 Mandeville Island Farms, Inc. v. American Crystal Sugar Co., 334+ U. S. 219 
(1948). 

45 United States v. Timken Roller Bearing Co., 83 F. Supp. 284 (N. D. Ohio 


1949), aff'd, 341 U.S. 593 (1951) 


Standard Oil Co. v. United States, 221 U.S. 1 (1911). 
Times-Picayune Publishing Co. y. United States, 345 U. S. 594 (1953). 


United States v. Northern Pacific Railway, 142 F. Supp. 679 (W. D. Wash. 
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Problem three: Counsel must thereupon stand by the wheel 
to see that the client follows the course recommended by him, 
because otherwise the client may founder unexpectedly” on 
the unpleasant rock of fines, jail and treble damages. 


On the other hand, counsel finds Section 2 of the Sherman Act 
hauls the client in if it competes too successfully. Here once more 
appear the same three compliance problems. 


Problem one: Counsel must warn his client that this Section 
contains a possibly unwelcome prohibition, condemning even 
individual conduct if it constitutes too aggressive competition, 
adding up to a monopolistic restraint of trade. The small corpo- 
rate frog aggressively wading in a small local pond is as likely 
to be hauled in by this Section, moreover, as the giant corpo- 
rate frog swimming in a national or international stream. 

Problem two: Counsel must then decide how to avoid the 
uncertain pull of this Section, which likewise hauls the client 
in only when its action is found to be unreasonable and not 
when viewed to be reasonable. One Court ruled that the mere 
construction of new facilities might constitute unreasonable 
monopolizing.*? 

Problem three: Counsel must finally establish procedures to 
assure that his client follows his advice on the proper course 
to take, for violation might not only land his client on rocks 
as unpleasant as those of Section 1, but in addition the client 
might be broken up by a divestiture order.*? 


In other words, to borrow a phrase from Gilbert and Sullivan, 
at times the life of an antitrust navigator is “not a happy one.” 
Continuously he must sound his legal foghorn, warning the client 
of unwelcome dangers ahead. Continuously he must advise his client 





49 Kiefer-Stewart Co. v. Joseph E. Seagram & Sons, Inc., 340 U. S. 211 (1951). 


30 Whiie Bear Theatre Corp. v. State Theatre Corp., 129 F. 2d 600 (8th Ciz. 1942). 


1 United States vy. Aluminum Co. of America, 148 F. 2d 416 (2d Cir. 1945). 


52 United States v. Pullman Co., 50 F. Supp. 123 (E. D. Pa. 1943), 53 F. Supp. 
908 (E. D. Pa. 1944) and 64 F. Supp. 108 (E. D. Pa. 1946), aff'd per curiam by an 
equally divided court, 330 U. S. 806 (1947). 
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on the course to be taken in this legal fog, when the location of these 
dangers is uncertain. And continuously he must be on the alert 
to see that his client takes this suggested course in order to safeguard 
it against the unpleasant consequences of antitrust shipwreck. 


How Are THEY SOLVED? 


Counsel is not retained, needless to say, merely to identify these 
problems of antitrust compliance and to explain to his client when 
they arise. He is properly expected to advise how they may be 
solved. His proposed solutions, moreover, must consist of more than 
rubbing his hands together and lamenting, like Lady MacBeth, “Out 
damned spot!” 

Counsel has available to him, fortunately, among other alterna- 
tives, a constructive solution for each of these problems. For the 
problem that these laws are sometimes unwelcome, one solution is 
education. For the problem that the laws are often uncertain, a 
possible remedy is imagination. And for the problem that the laws, 
when violated, are always unpleasant, a practical cure is adminis- 
tration. 


Education 


It is submitted that education is the principal solution for the 
problem that the antitrust laws are sometimes unwelcome. 

To a degree, it is believed, the resentment of a client toward 
the antitrust laws is due to the failure of counsel, in advising upon 
a particular transaction, adequately to educate himself as to the facts. 
Admittedly the antitrust laws interfere with, but rarely do they frus- 
trate, a legitimate business transaction. If an attorney will thor- 
oughly study the facts before he says “No,” he should in most 
instances be able to find some lawful way to achieve a client’s reason- 
able objective. It is not impossible simultaneously to serve the client 
and to preserve one’s professional integrity in this field of law. 

To a greater degree, however, it is believed, the resentment of 
a client toward the antitrust laws is due to the failure of counsel 
sufficiently to educate the client with respect to the reasons for 
these laws. The antitrust laws, when they frustrate business conduct, 
usually have some good reason for doing so. When counsel is forced 
by the law to give negative advice which may be resented by the 
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client, accordingly, he should carefully explain to the client the 
reasons for this negative command of the law. When this explanation 
is given, any such client resentment frequently disappears. To give 
a dramatic illustration: 

A number of years ago, the president of a foreign subsidiary of 
an American company was brought to this country to be instructed 
in the requirements of our antitrust laws. He was told specifically 
to stop price fixing and division of territories. Having been brought 
up in an entirely different business tradition, the president at first 
naturally resented this advice. Accordingly it was necessary to explain 
in great detail why we have our antitrust laws and what they are 
supposed to accomplish. Little by little the president became recon- 
ciled to this advice and finally, just before he sailed, he made the 
remarkable statement that: “You Americans ought to get down 
on your knees and thank God for the antitrust laws.” When asked 
by amazed counsel to explain, he said, “In my country, we don’t 
compete. We divide up the products to be manufactured and we 
agree upon the price to be charged. Labor unions, the socialists and 
the communists are getting stronger and stronger by reason of this. 
Eventually we will be out of business. They will take us over.” He 
added, “The reason I find that there is very little chance of this 
‘take-over’ occurring here is because the antitrust laws make you earn 
the profits you get.” 

It is earnestly suggested that if counsel will sufficiently educate 
himself as to the facts and will then educate his client as to the 
reasons for the law, much of the resentment against these laws will 
disappear. It is not by accident that both political parties, the AFL- 
CIO, the NAM and the Chamber of Commerce unite in endorsing 
these laws. Nor is it by accident that many other countries are 
now adopting comparable, although generally less severe, antitrust 
laws. And it is not by accident that an attorney who does his factual 
homework and communicates properly the underlying objectives of 
the law to his client finds that both his advice and his professional 
presence are far more welcome at corporate headquarters. 

It is respectfully added, however, that the Government also must 
engage in a little self-education before this resentment of businessmen 
toward the antitrust laws is entirely eliminated. Thus, small business 
is not entirely in error in believing that certain of the rulings of the 
courts reflect indifference to the survival of small business. For ex- 
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ample, there is the prohibition of the right of small business to give 
or receive exclusive contracts. Such exclusive contracts are believed 
to be vital to the continued success of many small dealers and manu- 
facturers.5* Again, big business, similarly, is not entirely in error in 
believing that other rulings of the courts indicate hostility to the 
survival of big business. Repeatedly we hear today that size is an 
earmark of monopoly.5* There seems to be a very real drive on big 
business today, just because it is large. And both small and big 
business, finally, are not totally in error in believing that the big 
case, which reviews at length both ancient as well as modern corporate 
history, is the big disgrace. 


Imagination 


It is submitted, next, that imagination is the principal solution 
for the problem that the laws are often uncertain. 

The general principles of the antitrust laws are intended to express 
society's political, economic and moral views in this field of law. 
In part, Congress enacted these laws in order to express the political 
belief that democracy flourishes best in a free economy; in part, these 
laws were passed to reflect the economic thinking that business pros- 
pers best in a competitive economy; and in part, Congress voted 
these laws to reaffirm the moral conviction that merit is rewarded 
best in an ethical economy. Congressional hearings and reports on 
antitrust legislation are a mosaic of these complementary objectives. 

The statutory phrases used in the antitrust laws, on their face, 
evidence these basic Congressional views. The prohibition of “trust,” 
“restraint” and “monopoly” reflect the political approach. The use 
of words such as “competition,” “trade” and “commerce” evi- 
dence the economic approach. The utilization of tests such as “unfair” 
and “deceptive,” finally, illustrate the moral approach. 

Much of the uncertainty of these laws disappears, accordingly, 
when counsel has the imagination to recognize that, in giving advice, 
he must have not only a knowledge of the cases, but must also display 
an understanding of these three basic objectives in advising his client 
what to do and what not to do. Counsel must, of course, study 





$3 Cf. dissent by Douglas, J. in Standard Oil Co. (Calif.) v. United States, 337 
U.S. 293 (1949). 


58 United States v. FE. 1. du Pont de Nemours & Co., 353 U.S. 50 (1957). 
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the reported cases, as these offer helpful guides to past interpretations 
of the laws. He must also, however, analyze current political, eco- 
nomic and moral trends as reflected in Congressional debates, Gov- 
ernment statements, and the daily newspaper, to detect indications 
of future interpretations of these laws. One who has imaginatively 
plotted the past cases and these future trends on his antitrust chart, 
then finds it possible to advise within reasonable tolerance the prob- 
able current interpretations of these laws. Uncertainty will not thereby 
be totally eliminated, of course, by this recommended procedure for 
practical prognostication. The margin of error, however, should 
thereby be reduced essentially to an acceptable business risk, com- 
parable to those daily undertaken by modern management. 

In short, as the writer has advised elsewhere, to give intelligent 
advice in this field of law, the antitrust practitioner should not 
only be an LL.B., but also a P.P.P.—i.e., politician, professor and 
preacher.** 

The Government, it is respectfully added, similarly might con- 
tribute constructive imagination in exploring ways and means of 
minimizing the laws’ uncertainty. Client and counsel all too fre- 
} quently today must plod their weary way through litigation to obtain 
antitrust guidance with respect to a proposed business transaction. 
True, the present informal clearance procedures of the Department 
of Justice and of the Federal Trade Commission currently offer 
helpful short cuts to knowledge of current governmental interpre- 
tations. In particular, the newly announced “Guides” of the Com- 
mission®* offer great promise of a more certain antitrust future. 
These procedures, however, could and should be further developed 
and formalized. 


Administration 


Finally, it is submitted, administration is a practical solution for 
the problem that violation of the laws is always unpleasant. 

Extreme penalties are rarely imposed upon a client except where 
he is shown deliberately to have flouted the law. Juries are no- 
toriously loath to convict as criminals, or to award punitive treble 








55 Van Cise, The Antitrust Lawyer, American Bar Association Antitrust Section 
Report, Vol. X (1957). 
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damages against, businessmen who have sought in good faith to 
comply with the law. Judges are possibly more quick to rule ad- 
versely to such businessmen,5? but even they are noted for self- 
restraint in imposing relief in such circumstances. 

Counsel desiring to take out insurance against antitrust penalties, 
accordingly, would be well advised to establish administrative pro- 
cedures to insure such a satisfactory showing, at the antitrust day 
of judgment, of good antitrust faith with respect to a proposed trans- 
action. These administrative procedures, overly simplified, comprise 
five steps or stages as follows: 

The first step available to counsel is the indoctrination of the 
client, to make sure that it will refer the proposed transactions to 
him. Company personnel should be sufficiently aware of the com- 
mands of these laws to understand if and when their conduct may 
raise antitrust issues, and sufficiently allergic to the penalties of 
these laws to submit the antitrust issues thus raised to their pro- 
fessional adviser. The sales department, for example, might be re- 
minded that it seldom profits a corporation to make a sale if in so 
doing one buys a lawsuit. 

The second step available is the exploration by counsel of the 
facts, when the proposed transaction is submitted to him, to assure 
that the intent of the client and probable effect of the transaction 
is lawful. It is fundamental that the intent of the client, above all, 
be proper. In particular, counsel might look to see whether the 
client has any files marked “Private,” “Confidential” or “Please 
Destroy” such as are so often discovered in antitrust cases. 

The third step available to counsel is a formulation of policies 
which, if adopted, will reasonably effectuate this proper intent and 
lawful effect of the proposed transaction. Such a policy, for example, 
might discourage week-end social contacts of executives with their 
competitors concerning a contemplated course of action. In a recent 
case a number of companies were indicted for otherwise lawful pricing 
because phone calls allegedly took place from the homes of executives 
over the week-end just before a price increase. 

The fourth step is the implementation of the policies adopted 
through the issuance of appropriate directives and adequate pro- 
vision for supplemental antitrust policing. It would be unwise to 





57 Cf. United States v. South-Eastern Underwriters Ass’n, 322 U. S. 533 (1944). 
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follow the example of a business executive, whom the writer knew 





some vears ago. This executive sought to prove the existence of a 
key antitrust fact by stating that when he was in the bathtub he (as 
president of a parent company) entered into a certain agreement with 
himself (as the president of a subsidiary). This antitrust intent 
literally was written upon water. 

The final step available to counsel is the recordation of each step 
of this good faith procedure. And by “recordation” is not meant 
fictitious files set up only to make the lawyers happy. Years ago 
the files of a trade association and of sixteen companies showed the 
best of intent, but when the Government got to the seventeenth, a 

g memorandum was found directed to the attention of the president, 
: stating, “By now you probably have received the lawyers’ minutes, 
but let me tell you what really happened.” 

There are, needless to say, many refinements of these five steps 
of good faith compliance available to counsel, such as those relating 
to so-called “bad’’ documents which from time to time are carelessly 
dropped by irresponsible employees upon the most carefully scrubbed 
corporate floor. For these details, however, the reader is referred 


ee 


j to a more extended discussion by the writer of the mechanics of 
compliance.5* The objective of this paper is to stress that for the 
problem of unpleasant antitrust penalties there is an administrative 
remedy of the nature just described, and that this administrative 
remedy works. 

It is unequivocally asserted that much of the risk of unpleasant 
antitrust penalties with respect to a proposed transaction will dis- 
appear if these five administrative steps are taken in good faith. 
These steps, of course, do not insure immunity from litigation, but 
they do provide reasonable security from painful developments in 
such litigation. And indeed, both the Department of Justice and 
the Federal Trade Commission, to the writer’s personal knowledge. 
have recently refrained from proceeding against companies when 
these administrative steps were taken, although governmental proceed- 
ings were taken against competitors unable to demonstrate this good 
faith compliance. 
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58 Suggestions with respect to a comprehensive compliance program—es distin- 
guished from advice concerning a specific proposed transaction—are outlined in 
Planning for Compliance in Understanding the Antitrust Laws (PLI 1958). 
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CONCLUSION 





To summarize, the problems in this field of law are the three 
Furies of Unwelcome, Uncertain and Unpleasant. These problems 
arise, in turn, to plague the corporate navigator as he seeks to sail 
past a Scylla searching for Incipient Restraints and a Charybdis ready 
to move against Substantial Restraints. These three problems may be 
solved, however, with the assistance of the three Graces of Education. 
Imagination and Administration. 

In closing, it should perhaps be confessed that counsel may in 
this field ignore the problems and procedures herein outlined. Indeed 
to be candid, he often does. In this event, however, as “My Far 
Lady” points out, his client will need “a little bit o’ luck” to avoid 
being caught. 





PPR Oe > 











ANTITRUST 
NEWSLETTER 





Federal Trade Commission Activities 


F. T. C. v. Albert Ehlers, Inc. (FTC Dkt. #7633, Consent Order, 
May 16, 1960). 

A consent order announced today by the Federal Trade Com- 
mission prohibits Albert Ehlers, Inc., Brooklyn, N. Y., a wholesale 
distributor of coffee, tea, spices, extracts and dried fruits, from dis- 
criminating among its customers in prices and promotional allowances. 

The Commission affirmed Hearing Examiner Edgar A. Buttle’s 
March 7 initial decision based on an order agreed to both by Ehlers 
and the FTC’s Bureau of Litigation. 

In its complaint of last November 24, the FTC said that within 
the New York and New Jersey area Ehlers sells directly to chain 
stores, voluntary cooperative associations of retail grocers, other in- 
dependent retail grocers, and restaurants. Beyond this area, it sells to 
wholesale jobbers and chain stores. 

The complaint alleged the company violated Sec. 2(a) of the 
Robinson-Patman Amendment to the Clayton Act by charging com- 
peting customers different prices for products of like grade and quality. 

For example, the complaint said, from 1956 through 1959 Ehlers’ 
prices to competing buyers were based on three classifications of price 
lists. The lowest price lists applied to purchasers taking warehouse 
deliveries, the next highest to customers taking deliveries by drop 
shipment, and the highest to other independent retail grocers. For 
payment within 10 days, on various items the first two customer cate- 
gories were allowed extra cash discounts not given to competing retail 
grocers although they paid cash on delivery. 

A further charge was that the company did not make its pro- 
motional allowances available on proportionally equal terms to all 
competing customers, as required by Sec. 2(d) of the law. 

The order specifies that Ehlers (1) must charge the same net 
prices to competing customers, and (2) may meet, but must not 
undercut, prices offered customers by other sellers. The latter pro- 
vision is not intended to require uniform prices throughout the country 
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nor to limit or enlarge the statutory defenses available to the company 
under Secs. 2(a) and (b) of the amended Clayton Act. 

Finally, henceforth it must pay promotional allowances on a pro- 
portionally equal. basis only. 

The agreement is for settlement purposes only and does not con- 
stitute an admission by the respondent that it has violated the law. 


F. T. C. v. Anchor Chemical Co. (FTC Dkt. #7701, Consent 
Order, May 16, 1960). 

Anchor Chemical Co., Brooklyn, N. Y., a manufacturer of chem- 
ical specialties for the graphic arts industry, has consented to a 
Federal Trade Commission order forbidding it to discriminate among 
its customers in paying promotional allowances. 

The Commission affirmed an initial decision by Hearing Examiner 
Edgar A. Buttle based on an order agreed to both by the compan, 
and the FTC’s Bureau of Litigation. 

Anchor Chemical was charged in the FTC’s complaint, issued 
last Dec. 21, with paying some customers advertising allowances which 
were not made available on proportionally equal terms to all com- 
peting customers as required by Sec. 2(d) of the Robinson-Patman 
Amendment to the Clayton Act. 


F.T. C. v. Bercut-Richards Packing Co., Inc. (FTC Dkt. #7651, 
Consent Order, May 18, 1960). 

Bercut-Richards Packing Co., Inc., Sacramento, Calif., a canner 
of fruits, vegetables and juices, has consented to a Federal Trade 
Commission order forbidding it to pay promotional allowances except 
on a proportionally equal basis. 

The order, agreed to both by the company and the FTC’s Bureau 
of Litigation, was accepted in Hearing Examiner Walter R. Johnson’s 
initial decision which the Commission affirmed. 

Bercut-Richards was charged in the FTC’s complaint of last 
Nov. 3 with paying favored buyers allowances which were not made 
available on proportionally equal terms to all other competing cus- 
tomers as required by Sec. 2(d) of the Robinson-Patman Amendment 
to the Clayton Act. 

F. T. C. v. Fieldcrest Mills, Inc. (FTC Dkt. #7528, Consent 
Order, May 18, 1960). 

The Federal Trade Commission approved a consent order for- 
bidding Fieldcrest Mills, Inc., Spray, N. C., to discriminate among 
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its customers in paying promotional allowances and furnishing 
services. Fieldcrest is a large manufacturer of rugs, carpets and 
“domestics” (blankets, bedspreads, sheets, pillow cases, etc.). 

The action represents the Commission’s adoption of an initial 
decision by Hearing Examiner Edgar A. Buttle based on an order 
agreed to by the company and the FTC’s Bureau of Litigation. 

A Commission complaint, issued last June 26, charged that Field- 
crest granted some customers advertising payments and various facili- 
ties which were not made available to all competing customers on 
proportionally equal terms as required by Secs. 2(d) and (e) of the 
Robinson-Patman Amendment to the Clayton Act. 

For example, the complaint alleged that the company granted 
promotional allowances to favored customers on more generous con- 
tract terms than it offered their competitors, and made payments in 
varying amounts, up to 100% in some instances. 

The complaint further contended that Fieldcrest furnished only 
favored customers with a “Fieldcrest Shop,” and also provided for 
training their sales personnel. 


F. T. C. v. Heckethorn Manufacturing & Supply Co. (FTC Dkt. 
#7499, Consent Order, May 17, 1960). 

A consent order announced by the Federal Trade Commission 
forbids Heckethorn Manufacturing & Supply Co., Dyersburg, Tenn.., 
to charge competing customers different prices for its automotive shock 
absorbers, seat covers and other products. 

The Commission affirmed Hearing Examiner Walter R. Johnson's 
Feb. 19 initial decision based on an order agreed to both by the 
company and the FTC’s Bureau of Litigation. 

In its complaint of last May 21, the FTC alleged Heckethorn 
violated Sec. 2(a) of the Robinson-Patman Amendment to the Clay- 
ton Act by charging some customers less than their competitors who 
bought at or near the same time. 

These price discriminations may destroy competition between 
favored and unfavored purchasers, or with either’s customers, the 
complaint charged. 

The order requires the company to charge the same net prices 
to customers who compete with each other in reselling its products. 
The complaint also charged that the price differentials may result 
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in a substantial lessening of competition or tendency to create a 


monopoly in Heckethorn’s line of commerce. 


F.T.C.v. The Logan-Long Co. et al. (FTC Dkt. 7906-9, Com- 
plaint, June 8, 1960). 

The nation’s largest asphalt roofing manufacturer and two other 
major companies in the industry have been charged by the Federal 
Trade Commission with discriminating in price among their customers 
and with unlawfully suppressing competition in various areas of the 
country. 

Cited in the FTC’s complaints are: The Logan-Long Co., Chi- 
cago, Ill.; The Celotex Corp., Chicago; Lloyd A. Fry Roofing Co., 
Summit, Ill., the No. 1 company in the industry, and Lloyd A. Fry, 
Sr. and Lloyd A. Fry, Jr., chairman of the board and president, 
respectively, as well as majority stockholders. 

The complaints charge that since 1956 each company has used 
a pricing system resulting in lower prices in the Southeastern and 
Southwestern areas of the country than in other areas. This has 
been accomplished through a series of price lists and price bulletins 
establishing various systems of area and zone pricing, and through 
applying varying discounts to an ostensibly uniform price. 

For example, the complaints say, in 1958 the three concerns sold 
asphalt felt to certain Tennessee customers at prices ranging from 
$1.63 to $1.78 per 60-pound roll while some customers in Wisconsin 
were charged from $2.02 to $2.34 a roll. 

These price discriminations have diverted to Fry, Logan-Long and 
Celotex, or to their customers, substantial business from competitors; 
and where business was not actually diverted, competitors have been 
compelled to meet the discriminatory prices with the result of sub- 
stantially impairing their profits and lessening their ability to compete, 
the complaints contend. 

Thus, the complaints charge, these price discriminations have had 
or may have the effect of substantially lessening competition or tend- 
ing to create a monopoly in violation of Sec. 2(a) of the Robinson- 
Patman Amendment to the Clayton Act. 

A further allegation is that the three companies sell below cost 
or at unreasonably low prices in the Southeast and Southwest, with 
the intent and effect of restraining competition in these areas. 

These pricing practices have injured both the public and respon- 
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dents competitors and are unfair methods of competition forbidden 
by Sec. 5 of the FTC Act, the complaints conclude. 


F. T. C. v. The Peelers Co. (FTC Dkt. #7887, Complaint, 
May 19, 1960). 

The Federal Trade Commission issued charges that The Peelers 
Co., New Orleans, La., a partnership composed of members of the 
Lapeyre family, has unlawfully achieved a virtual monopoly in the 
shrimp processing machinery business, and suppressed competition in 
the $16 million a year shrimp industry. 

Joined in the FTC’s complaint are the firm’s 6 active partners, 
Emile M., Fernand S., James M., Andre C., and Felix H. Lapeyre, 
and Emile M. Lapeyre, Jr., who also are cited as representatives of 
the approximately 26 limited partners; and Grand Caillou Packing 
Co., Inc., Houma, La., which is a silent partner in Peelers and also 
is owned and controlled by members of the Lapeyre family. 

Peelers leases, licenses and sells shrimp processing machinery, in- 
cluding peelers, cleaners, graders, deveiners, and separators. Grand 
Caillou is one of the nation’s largest processors of raw shrimp, which 
is taken primarily from the Gulf Coast fishing area, the complaint 
says. 

Prior to 1947, it continues, shrimp was picked by hand labor. In 
that year two of the partners received a U. S. patent for a peeling 
machine, and since that time Peelers has obtained ownership or 
control of numerous additional patents on processing machinery. Due 
to the efficiency of these machines, domestic shrimp processors must 
use them in their plants in order to compete in the market. 

The complaint charges that Peelers and its predecessor company, 
Peelers, Inc., have used these typical unfair methods of competition 
in interstate and foreign commerce: Entering into agreements with 
patentees and prospective patentees, thus obtaining exclusive rights 
to processing machines; and in most instances never attempting to 
manufacture, develop, or commercially exploit such machinery; ac- 
quiring from inventors rights to all their future inventions in this 
field; filing patent infringement suits against manufacturers and users 
of a competitive pecler developed by a New Orleans inventor and 
patented by him in 1957; and offering unfair selling terms to pur- 
chasers and prospective purchasers of this machine located in foreign 
countries; requiring licensees to buy a certain number of Peelers’ de- 
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bentures at $500 each, most of which do not become payable until 
1966; charging licensees in Oregon, Washington, and Alaska dis- 
criminatory and much higher rates than those granted to licensees in 
other states. 

The complaint further charges that Peelers and Grand Caillou 
have combined in carrying out these unfair practices, which have 
had the following adverse effects, among others: Peelers has acquired 
a virtual monopoly in the domestic shrimp processing machinery 
market; its competitors and potential competitors have been hindered 
in their business; inventors and potential inventors have been deterred 
in the distribution and marketing of these machines; shrimp processors 
in competition with Grand Caillou have been injured, and a tendency 
toward monopoly in the shrimp industry has occurred. 


Legislation 


PROPOSED LEGISLATION RELATING TO TRADE REGULATION 
2p Session, 86TH ConcrREss* 


Sherman Act 


Labor organizations subject to antitrust Smith H.R. 9900 
ig (REPRO ie nc ks PS SER (Kan. ) 
Treble damages for sales below “de- 
ag, SOE EE Karth H.R. 12625 
Federal Trade Commission Act 
Cease and desist orders pending com- 
pletion of proceedings:* ................... Harmon H.R. 11717 
Gray H.R. 11765 
Sisk H.R. 11789 
Hagen H.R. 11805 
Morris H.R. 11921 
(Okla. ) 





* The Senate and House recessed on July 2, 1960, the former reconvening on 
August 8th and the latter on August 15th. 

1-2 House Judiciary Committee. 

3 All bills referred to the Interstate and Foreign Commerce Committee of the 
House 
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Anderson H.R. 11977 


(Mont. ) 
Hogan H.R. 11982 
George H.R. 12088 
Trimble H.R. 12114 
Price H.R. 12137 
Rogers H.R. 12138 
(Colo. ) 
Germatz H.R. 12211 
Johnson H.R. 12239 
(Md. ) 
Bennett H.R. 12249 
(Mich. ) 
Lesinski H.R. 12626 
King H.R. 12714 
( Utah) 
Treble damages for discriminating, geo- 
graphic price cuts or sales at “unrea- 
sonably low prices” :® .................------- Sparkman & S. 3590 
O’ Mahoney 
McFall H.R. 11703 
Harmon H.R. 11718 
Gray H.R. 11764 
Sisk H.R. 11788 
Hagen H.R. 11806 
Morris H.R. 11922 
(Okla. ) 
Anderson H.R. 11978 
(Mont. ) 
Hogan H.R. 11983 
Donohue H.R. 12038 
George H.R. 12087 
Johnson H.R. 12095 
(Colo. ) 
Price H.R. 12136 





4 All bills referred to the Interstate and Foreign Commerce Committees of the 
House and Senate. 




























Professional Sports Antitrust Act of 
STII ‘ibsindiicteigdhnbsitiieiaranihauasiaabenen 


Miscellaneous 


Unfair Competition—Imports:® 


Laws ENACTED 
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Dorn 

(S.C. ) 
Lesinski 
Flynn 
Wolff 
Randall 
Perkins 
King 

( Utah) 


Kefauver 
Harmon 


Karth 


Van Zandt 
St. George 
Kitchin 
Dorn 
(S.C.) 
Monogan 
Barrett 
Knox 
Abernathy 
Ostertag 





5 Senate Judiciary Committee. 


8 House Ways & Means Committee. 


6-7 House Interstate & Foreign Commerce Committee. 


H.R. 


H.R. 
H.R. 
H.R. 
H.R. 
H.R. 
H.R. 


H.R. 
H.R. 


H.R. 
H.R. 
H.R. 
H.R. 


H.R. 
H.R. 
H.R. 


H.R. 
H.R. 


12554 


12627 
12658 
12667 
12676 
12708 
12715 


3483 
11719 
12662 


9841 
9991 
10013 
10092 


11238 
11261 
11435 
11668 
11868 


S. 1062 was introduced on February 16, 1959, by Senators Robert- 
son, Fulbright and Capehart for the purpose of amending Sec. 18(c) 
of the Federal Deposit Insurance Act (12 U. S. C. A. 1828(c)). The 
bill was passed by the Senate on May 14, 1959, and by the House 
on April 4, 1960, with amendment. The Senate agreed to the House 
amendment on May 6, 1960 and on May 13, President Eisenhower 
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approved it [Public Law 86-463]. See S. Rpt. No. 196 dated 
April 17, 1959 and H. R. Rpt. No. 1416 dated March 23, 1960. 
Basically, the bill prohibits mergers of federally insured banks without 
the approval of the appropriate Federal bank supervisory agency, e.g., 
by the Comptroller of the Currency in the case of a national bank, by 
the Federal Reserve Board in the case of a state bank which is a 
member of the System, or by the Federal Deposit Insurance Cor- 
poration in the case of an insured non-member state bank. The 
following views of the House Committee on Banking and Currency 
promulgated in H. R. Rpt. No. 1416 are worthy of note: 


“S. 1062 would not in any way affect the applicability of the 
Sherman Act or the Clayton Act to bank mergers.” 


Supreme Court (as of June 27, 1960)* 


Dkt. 61—Federal Trade Commission v. Henry Broch & Co., 261 
F. 2d 725 (7th Cir.), petition filed May 6, 1959. Certiorari granted 
June 15, 1959, reversed and remanded June 6, 1960. 

The court below set aside an order of the FTC which required 
Broch to cease and desist from granting a portion of the brokerage 
fee to which he was entitled from his principal seller to one of his 
buyers. Broch had accepted a 3% rather than the usual 5% com- 
mission from a seller in order to effect a sale to a buyer at a lower 
price. The Circuit Court held that neither the language of Sec. 2(c) 
of the Clayton Act nor its legislative history indicated that a seller's 
broker was covered by this section of the Act. 

The Supreme Court held that a seller's broker was clearly en- 
compassed by the language “‘any person” in Sec. 2(c) and that there 
is no difference between the seller’s broker splitting his brokerage 
commission with the buyer and in his yielding part of the brokerage 
io the seller to be passed on to the buyer in the form of a lower 
price. In either instance, Sec. 2(c) was violated because the seller's 
broker reduces his usual brokerage fee to get a particular contract 
and the buyer receives a discriminatory lower price. The dissenters 
took the view that Congress had not intended to prohibit the re- 


The Supreme Court adjourned on June 27, 1960 until October 3, 1960 
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negotiation of the sellers own broker’s fee within Sec. 2(c) even 
though the buyer thereby received a lower price. 


Dkt. 62—Maryland G Virginia Mik Producers Ass'n v. United 
States, 168 F. Supp. 880; 167 F. Supp. 45 and 799 (D. D. C.), 
appeal filed May 8, 1959. Probable jurisdiction noted June 29, 1959. 
Affirmed in part, reversed in part and remanded May 2, 1960. 

The court below held that the statutory immunity accorded to 
agricultural cooperatives did not apply in respect to transactions 
entered into between it and other organizations. Accordingly, that 
court ruled that the acquisition by the cooperative of one of its 
principal competitors constituted a violation of Sec. 3 of the Sherman 
Act and Sec. 7 of the Clayton Act but not of Sec. 2 of the Sherman 
Act. 

A unanimous Supreme Court affirmed the finding of illegality 
but reversed Judge Holtzoff’s dismissal of the monopolization charge. 
Justice Black regarded the anti-competitive activities alleged as being 
so far outside the “legitimate objects” of a cooperative as to be 
actionable even though only members of the co-op were involved. 


Dkt. 73—United States of America v. Maryland & Virginia Milk 
Producers Ass'n (D. D. C.), appeal filed May 22, 1959. Affirmed in 
part and reversed in part May 2, 1960. 

This was a companion case to Dkt. 62. 


Dkt. 389—Federal Trade Commission v. Anheuser-Busch, 265 
F. 2d 677 (7th Cir.), petition filed September 9, 1959; certiorari 
granted November 9, 1959. Reversed and remanded June 20, 1960. 

The Commission sought review of the Circuit Court’s decision 
which set aside its cease and desist order in an action alleging terri- 
torial price discrimination. The Court of Appeals held that not every 
difference in price was prohibited by the Act and that Sec. 2(a) 
applies only to price differentials where there is some relationship 
between the different purchasers which entitles them to comparable 
treatment. It was suggested that Sec. 3 of the Robinson-Patman Act, 
though not available to the Commission, was the more appropriate 
remedy. Petitioner cited the legislative history of Sec. 2 before and 
after amendment as well as the Mead’s Fine Bread case in support 
of its position that price cutting in a particular locality by a nation- 
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wide seller who maintains higher prices in the other localities with 
consequent injury to competition within said particular locality con- 
stitutes a discrimination in price forbidden by Sec. 2(a) of the 
Clayton Act as amended. 

A unanimous Supreme Court agreed that the language, the legis- 
lative history, and the cases supported the Commission’s contention 
that a price discrimination, within the meaning of Sec. 2(a), is 
“merely a price difference.” Among the elements to be resolved on 
remand is the effect the discrimination had on competition. 


Dkt. 468—Atlas Building Products Company v. Diamond Block 
& Gravel Company, 269 F. 2d 950 (10th Cir.), petition filed Oc- 
tober 13, 1959. Certiorari denied June 27, 1960. 

A jury verdict for the plaintiff in a private treble damage action 
alleging geographic price discrimination in the sale of building blocks 
in violation of Sec. 2(a) of the amended Clayton Act was affirmed 
by the Circuit. In addition to the question raised by the Anheuser- 
Busch case, supra, petitioner questioned the propriety of the trial 
court’s instruction that the jury need find only a “reasonable pos- 
sibility’ of harmful effects as a result of the alleged discrimination. 
Further, the constitutionality of Sec. 2(a), when applied to treble 
damage actions, was questioned. 


Dkt. 758—Noerr Motor Freight, Inc. v. Eastern Railroads Presi- 
dents Conference, 273 F. 2d 218 (3d Cir.), petition filed March 3, 
1960. Petition granted April 18, 1960. 

Noerr’s complaint alleged that the activities of the railroads and 
its public relations agency in soliciting public support for or oppo- 
sition to state legislation affecting its competitive position in the long 
haul freight business violated Secs. 1 and 2 of the Sherman Act. The 
railroads counterclaimed alleging acts on the part of truckers of 
substantially the same character and nature. The District Court 
dismissed the counterclaim and found that the “fomenting of gov- 
ernment restriction [by the railroads} * * * increasing the cost of 
operation and/or preventing the carrying of greater loads” [155 F. 
Supp. 768, 833] by the truckers amounted to a violation. An in- 
junction restricting lobbying activities was issued and damages 
awarded predicated on a theory of dual injury to the truckers’ good 
will, i.e., that of their respective customers and that of the public. 
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A divided Circuit Court affirmed on the theory that the railroads had 
acted with the extra-legislative purpose and effect of impairing the 
good will of the trucking industry. Judge Biggs dissented on th: 
theory that legislative restraints were not such as are cognizable under 
the Sherman Act, irrespective of their effect. Observing that neithc: 
the District nor Circuit Court opinions specified which section hac! 
been violated, Judge Biggs questioned the constitutionality of the 
injunction as well as the method utilized to calculate damages. 


Dkt. 781—United States v. E. I. duPont de Nemours and Com- 
pany, 177 F. Supp. 1 (N. D. IIl.), petition filed March 11, 1960. 
Probable jurisdiction noted May 23, 1960. 

This action stems from the District Court’s opinion regarding 
relief which, in turn, was necessitated by the mandate in the decision 
of the Supreme Court which adjudged duPont’s acquisition and 
retention of 23% of General Motors common stock to be a violation 
of Sec. 7 of the Clayton Act (353 U. S. 586). The District Court, 
upon remand, held that duPont could continue to hold the Genera! 
Motors stock provided that certain devices were imposed for the 
purpose of insulating such ownership from its natural and usual results. 

In a case which it characterizes as “a landmark in the history 
and development of the antitrust laws,” the Government argues that 
divestiture is the only remedy available once, as here, the acquisition 
has been held to be illegal or, in the alternative, that the insulating 
devices adopted by the District Court are inadequate. 


Dkt. 788—Fox v. United States and ASCAP (1960 Trade Cases, 
para. 69,657, S. D. N. Y., 1960), petition filed March 14, 1960. 
Further consideration of jurisdictional question postponed on May 23, 
1960 until the hearing of the case on the merits. 

Petitioners seek review, by direct appeal, of the District Court's 
denial of their motion to intervene in proceedings concerning pro- 
posed further amendments of the consent judgment entered on 
March 4, 1941 in United States v. ASCAP (1940-1943 Trade Cases, 
para. 56,104) as amended on March 14, 1950 (1950-1951 Trade 
Cases, para. 62,595). Judge Ryan based his denial on a finding that 
representation of the public and the applicants by the Department of 
Justice was adequate and that the interests of justice would not be 
promoted by granting the motion. 
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Dkt. 829—Brown Shoe Company v. United States, 179 F. Supp. 
721 (D. C. Mo.), appeal filed April 1, 1960, probable jurisdiction 
noted June 20, 1960. 

The District Court held that the merger of the fourth largest shoc 
manufacturer in the United States with the largest family shoe chain 
retailer in the country, resulting in the manufacturer becoming the 
third largest, substantially lessened competition and tended to create 
a monopoly in the manufacture and retailing of men’s, women’s and 
children’s shoes in every city of 10,000 or more population, and its 
immediate and contiguous surrounding area, and that such merger was 
in violation of Sec. 7 of the Clayton Act. Brown particularly chal- 
lenges the Court’s finding with respect to “lines of commerce,” viz., 
men’s, women’s and children’s shoes. In its motion to affirm, the 
Government takes the position that no substantial questions of law 
are presented by Judge Weber’s opinion. 


Dkt. 848—Luckenbach Steamship Company v. United States, 179 
F. Supp. 605 (D. Del.). Appeal filed April 9, 1960, affirmed in part 
and vacated in part June 27, 1960. 

The three-judge statutory court below held that the court was 
without jurisdiction to review a Commission decision not to suspend 
operation of new rate tariffs, and that under the doctrine of primary 
jurisdiction, charges by the plaintiff that the proposed rail rates 
would violate Secs. 1 and 2 of the Sherman Act should be initially 
considered by the Interstate Commerce Commission. 

The Supreme Court vacated the District Court judgment so far 
as it related to the suspension of rates phase of the dispute for moot- 
ness and affirmed with respect to the antitrust dispute. 

With respect to the antitrust phase of the case, Justices Black and 
Douglas dissented on the holding of Georgia v. Pennsylvania R.R., 
324 U. S. 439. 


Dkt. 869—Herman Schwabe, Inc. v. United Shoe Machinery 
Corp., 274 F. 2d 608 (2d Cir.), petition filed April 18, 1960. Cer- 
tiorari denied June 6, 1960. 

The court below held that a private treble action which was in- 
stituted pursuant to Sec. 4 of the Clayton Act and which was filed 
17 months after the effective date of the new Statute of Limitations, 
Secs. 4B and 5(b) of the Clayton Act, and nearly 3 years after the 
conclusion of a related Government antitrust suit, was barred with 
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respect to claims accruing more than 4 years before filing of suit, 
by the new antitrust Statute of Limitations. 


Dkt. 884—Radiant Burners, Inc. v. Peoples Gas, Light & Coke 
Co., 273 F. 2d 196 (7th Cir.), petition filed April 25, 1960. Cer- 
tiotari granted June 6, 1960. 

The Court of Appeals affirmed the District Court’s dismissal of 
a treble damage action based on defendant's alleged Sherman Act 
combination and conspiracy to control the manufacture, sale, use 
and installation of gas burners and furnaces on the ground that the 
complaint failed to allege injury to the public in the form of any 
appreciable lessening in the sale of gas burners or furnaces, or by 
the public’s deprivation of a product of overall superiority. 


Dkt. 931—Tampa Electric Company v. Nashville Coal Co., 276 
F. 2d 766 (6th Cir.), petition filed May 12, 1960. Certiorari granted 
June 27, 1960. 

A divided Circuit Court affirmed the District Court’s holding 
that a contract whereby a public utility company agreed to buy 
from a coal mining company “all” the coal needed by the utility 
for twenty years in two of its eleven units and for any other new 
units built at the site of the units during the first ten years of the 
contract, was invalid under Sec. 3 of the Clayton Act and therefore 
unenforceable. In his dissent, Judge Weicke argued that Congress 
had provided private parties the specific remedies of treble damages 
and injunction which should not be augmented by the courts’ vitiation 
of contracts made in violation of the Clayton Act. Even if the Clayton 
Act were applicable to vitiate a contract in the instant type of situ- 
ation, the dissenting judge was of the opinion that a requirement 
contract did not come within the scope of the Act unless it pro- 
hibited the buyer from dealing in the goods of anyone else and op- 
erated substantially to lessen competition or create a monopoly, neither 
of which conditions was met by the instant facts. Tampa contends 
that Sec. 3 has no application to contracts to “purchase”; that the 
relevant product market embraces Nashville’s competition, financial 
as well as organizational; that the relevant geographic market is 
Eastern United States and not just Florida; and that the Clayton Act 
was never intended to vitiate a requirement contract made by a 
single public utility to insure a continuing supply of boiler fuels at a 
constant price. 
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Department of Justice Activity 


U. S. v. Allen-Bradley Company et al. (U. S. D. C. E. D. Pa., 
Indictment, June 22, 1960). 

Acting Attorney General Lawrence E. Walsh announced that 
a federal grand jury sitting in Philadelphia returned an indictment 
charging six manufacturers of electrical equipment and six individuals 
with violations of the Sherman Antitrust Act in connection with the 
sale and distribution of various electrical devices called “industrial 
control equipment.” Those devices, which are used by industry for 
the control of motors or other power utilization apparatus, are sold 
by the defendants to distributors, electric utility companies, large 
manufacturing companies, contractors, and to governmental agencies. 
Total yearly sales of industrial control equipment by the defendants 
amount to approximately $262,000,000. 

Named as defendants in the indictment were: Allen-Bradley 
Company, Milwaukee, Wisconsin; The Clark Controller Company, 
Cleveland, Ohio; Cutler-Hammer, Inc., Milwaukee, Wisconsin; Gen- 
eral Electric Company, New York, New York; Square D Company, 
Detroit, Michigan; Westinghouse Electric Corporation, Pittsburgh, 
Pennsylvania; J. M. Cook, Vice President, Marketing, Cutler- 
Hammer, Inc.; T. C. Finnell, Sales Manager, Systems Control 
Department, Motor and Control Division, Westinghouse Electric 
Corporation; E. R. Jung, Vice President in Charge of Marketing, 
The Clark Controller Company; F. F. Loock, President, General 
Manager, and Sales Manager, Allen-Bradley Company, and W. F. 
Oswalt, General Manager, General Purpose Control Department, 
Switchgear and Control Division, General Electric Company. 

Named as co-conspirators but not as defendants were:  Allis- 
Chalmers Manufacturing Company, West Allis, Wisconsin; The 
Arrow-Hart & Hegeman Electric Company, Hartford, Connecticut, 
and Ward Leonard Electric Co., Mount Vernon, New York. 

These defendants were charged with conspiring, at least as early 
as 1953, in unreasonable restraint of commerce in industrial control 
equipment, particularly, “ to fix and maintain prices, terms and con- 
ditions for the sale” of such equipment. 

The indictment sets forth the various actions taken by the defen- 
dants to carry out the alleged conspiracy. For example, the in- 
dictment describes various meetings held by defendants, at which they 
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agreed to increase prices, and alleges that such increases were put 
into effect. Further, it is alleged, that representatives of the defen- 
dant and co-conspirator manufacturers have discussed and agreed 
upon discounts from the list prices to be allowed specific customers; 
that they discussed and agreed upon proposed prices and dates of 
marketing of new items of industrial control equipment before thcy 
published such prices or marketed such items; and that in communi- 
cations between representatives of the defendants and co-conspirators 
various procedures were adopted for the purpose of avoiding detection, 
including the use of plain envelopes addressed to the homes of par- 
ticular representatives of defendants without use of return addresses 
or other means of identification of the senders. 

As the result of the alleged conspiracy, the indictment charges, 
prices of industrial control equipment throughout the United States 
have been raised, fixed, and maintained at high and artificial levels; 
price competition in the sale of such equipment has been restrained 
and suppressed, and purchasers of such equipment have been deprived 
of the benefits of free competition. 

A companion civil action was also filed against the same companies 
seeking injunctive relief against the practices alleged. The prayer for 
relief in this suit seeks to require the companies to issue new price 
lists based upon costs independently arrived at, and to prevent any 
communications among the defendants with respect to future sales. 


U.S. v. Arizona Pharmaceutical Association et al. (U. S. D. C. 
Ariz., Complaint, June 21, 1960). 

Acting Attorney General Lawrence E. Walsh announced the filing 
in the Federal District Court at Phoenix, Arizona, of a civil antitrust 
complaint against three pharmaceutical associations in Arizona. 
Named as defendants are: (1) Arizona Pharmaceutical Association, 
Phoenix; (2) Maricopa County Pharmaceutical Association, Phoenix, 
and (3) Tucson Pharmaceutical Association, Tucson. 

According to the complaint, those associations have engaged in 
a combination and conspiracy in restraint of interstate commerce in 
prescription drugs, in violation of Sec. 1 of the Sherman Antitrust 
Act. That combination and conspiracy, it is alleged in the complaint, 
has consisted of agreements: (a) to establish and maintain uniforin 
consumer prices for prescription drugs in Arizona; (b) to urge and 
induce pharmacists in Arizona to fix such prices by use of an arbitrary 
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pricing schedule; and (c) to ascertain the names of pharmacists and 
pharmacies in Arizona who sell at other prices, and to individually 
contact them to induce them to use the schedule. 


It is alleged in the complaint that the total sales of prescription 
drugs to consumers in Arizona exceed $10,000,000 annually, and 
that most of them are manufactured outside the State and shipped 
into Arizona in interstate commerce. 


U. S. v. Armco Drainage & Metal Products, Inc. et al. (U. S. 
D. C. N. D., Indictment, June 17, 1960). 


Acting Attorney General Lawrence E. Walsh announced the re- 
turn of a two-count indictment by a Federal Grand Jury at Fargo, 
North Dakota, charging Sherman Antitrust Act violations in connec- 
tion with the sale and distribution of corrugated culvert pipes in North 
and South Dakota. Named as defendants are: Armco Drainage & 
Metal Products, Inc., which has its principal office at Middletown, 
Ohio; Kirk J. Smith, sales manager, residing at Sioux Falls, South 
Dakota, and James Sampson, division sales manager, residing at 
Edina, Minnesota. 

Named as co-conspirators in the indictment, but not as defendants, 
are three South Dakota and three North Dakota companies engaged 
in the fabrication and sale of corrugated culvert pipes in competition 
with defendant Armco. 

It was alleged in the indictment that the defendants with the 
co-conspirators engaged in unlawful combinations and conspiracies in 
restraint of interstate commerce in corrugated culverts. The principal 
terms of those combinations and conspiracies, according to the indict- 
ment, have been: (a) to charge uniform prices; (b) to allocate sales 
quotas; and (c) to allocate customers for corrugated culverts, in 
North Dakota and in South Dakota. The effects allegedly have 
been that prices for corrugated culverts were maintained at non- 
competitive levels, that purchasers of corrugated culverts were denicd 
a free choice of suppliers, and that Armco Drainage & Metal Products, 
Inc. enhanced its share of the market by unlawful means. 

Simultaneously with the indictment, a civil antitrust complaint 
was filed in the Federal District Court in Fargo, North Dakota, against 
\rmeo Dramage & Metal Products, Inc., in order to enjoin it from 
continuing the violations alleged in the indictment and to restore 
compctition. 
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U. S. v. Cutler-Hammer Inc. et al. (U. S. D. C. E. D. Pa., In- 
dictment, June 23, 1960). 

Acting Attorney General Lawrence E. Walsh announced that a 
federal grand jury in Philadelphia returned an indictment charging 
six manufacturers of electrical equipment with violating the Sherman 
Antitrust Act by combining and conspiring to fix and maintain prices 
for the sale of low voltage distribution equipment. Such equipment 
consists of those electrical devices which are used for further distri- 
bution of electricity after it has reached the premises of the consumer, 
and for the protection of the equipment, wiring, and buildings on 
those premises. Manufacturers sell such equipment to distributors, 
to assembling plants, to electrical contractors, and to various govern- 
mental agencies. Total sales of low voltage distribution equipment 
are said to exceed $200,000,000 annually. 

Named as defendants in the indictment were: Cutler-Hammer, 
Inc., Milwaukee, Wisconsin; Federal Pacific Electric Company, 
Newark, New Jersey; General Electric Company, New York, New 
York; I-T-E Circuit Breaker Company, Philadelphia, Pennsylvania; 
Square D Company, Detroit, Michigan, and Westinghouse Electric 
Corporation, Pittsburgh, Pennsylvania. 

Named not as defendants but as co-conspirators were: Norbute 
Corporation, General Switch Co. Division, New York, New York; 
Murray Manufacturing Corporation, New York, New York; The 
Wadsworth Electric Mfg. Co., Inc., Covington, Kentucky, and Zinsco 
Electric Products Incorporated, Los Angeles, California. 

It was charged in the indictment that those defendants and co- 
conspirators, at least since 1956, engaged in a combination and 
conspiracy in unreasonable restraint of commerce in low voltage dis- 
tribution equipment, particularly, “to fix and maintain prices for 
the sale” of such equipment. The indictment describes various meet- 
ings held by the defendants and co-conspirators, at which prices were 
discussed and agreed upon. For instance, it is set forth in the indict- 
ment that an 8 percent price increase for all types of low voltage 
distribution equipment was agreed upon in July, 1956, and that 
thereafter all defendants and co-conspirators increased those prices 
accordingly. Again, it is set forth that in September, 1957 repre- 
sentatives of defendants and of two or more of the co-conspirators met 
and agreed on adjustments in prices for particular types of equipment 
and on a ten percent price increase for such equipment. According 
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to the indictment, the prices agreed upon were used in submitting 
quotations to distributors, contractors, manufacturers, and to various 
governmental agencies. 


A companion civil action was filed against the same companies, 
seeking injunctive relief against the alleged practices. The prayer for 
injunctive relief in this suit seeks to require the companies to issue new 
price lists based upon costs, independently arrived at, and to prevent 
communications among the defendants with respect to future sales. 


U.S. v. Federal Pacific Elec. Company et al. (U.S. D. C. E. D. 
Pa., Indictment, May 19, 1960). 

Attorney General William P. Rogers announced that a federal 
grand jury sitting in Philadelphia returned three indictments charging 
eight manufacturers of electrical equipment and six individuals with 
rigging bids in connection with the sale of various electrical products 
to agencies of the United States Government and other consumers. 
The indictments alleged violation of the Sherman Antitrust Act. 

The effect of the alleged price-rigging, according to the indict- 
ments, was to raise, fix and maintain at high artificial levels prices 
of the electrical equipment involved; to restrain, suppress and elimi- 
nate price competition; to deprive government agencies and other 
consumers of the benefits of free competition, and to deny to public 
agencies the right to receive competitive sealed bids and force them 
to pay artificially established prices for various categories of electrical 
equipment. 

Robert A. Bicks, Acting Assistant Attorney General in charge of 
the Antitrust Division, said that the sales of the products involved 
by the defendants amounted to approximately $50,000,000 annually, 
the bulk of which was affected by the alleged bid rigging. Mr. Bicks 
also pointed out that the indictments are the third in a series of 
cases resulting from the Justice Department’s investigation of the 
heavy electrical equipment industry and added that “the grand jury 
investigations into other significant phases of this industry are con- 
tinuing.”” 

The indictments involved power switching equipment, navy and 
marine switchgear and isolated phase buses. These are devices used 
in the generation and distribution of electricity. Power switching 
equipment is used for interrupting electrical circuits or isolating part 
of an electrical current when connections are being changed, equip- 
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ment replaced or breakdown; repaired. It is essential for the safety 
of personnel working on circuits or lines and for protecting equipment 
used in the transmission and distribution of electricity. Navy and 
marine switchgear is a specially designed class of equipment which 
controls and protects apparatus that distributes electrical energy on 
ships. It is designed to provide special resistance to shock, vibration 
and corrosion. When such equipment is used aboard naval and 
military vessels, it is called navy switchgear and when used aboard 
merchant vessels, it is designated as marine switchgear. Isolated phase 
buses are used generally in large power generating stations to carr 
the electrical output of the generator to the main power transformer. 

Named as defendants in the power switching equipment indictment 
were: Federal Pacific Electric Company, Newark, N. J.; General Elec- 
tric Company, New York, N. Y., and G. L. Roark, Manager, Market- 
ing, High Voltage Switchgear Department; I-T-E Circuit Breaker 
Company, Philadelphia, Pa., and H. K. Wilcox, Division Manager. 
Greensburg Division; Joslyn Mfg. and Supply Company, Chicago, 
Ill.; H. K. Porter Company, Inc., Pittsburgh, Pa., and John Romano, 
General Sales Manager, Delta-Star Electric Division; Schwager-Wood 
Corporation, Portland, Ore., and W. Maxwel Wood, Secretary 
‘Treasurer; Southern States Equipment Corporation, Hampton, Ga., 
and J. E. Cordell, Vice-President—Sales; Westinghouse Electric Cor- 
poration, Pittsburgh, Pa., and W. T. Pyle, Sales Manager, Switchgear 
Devices Section, Assembled Switchgear and Devices Department. 

This indictment charges that beginning at least as early as 1958 
the defendants engaged in a conspiracy to fix and maintain prices 
for power switching equipment, to allocate among themselves the 
business of supplying such equipment to Federal, State and local 
governmental agencies, to submit noncompetitive and rigged bids for 
supplying such equipment to those agencies and to submit collusive 
and rigged price quotations for such equipment to electrical utility 
companies and other purchasers. 

The indictment also charges that defendants agreed that “the 
United States would be divided into four geographical areas or 
‘quadrants’; that each manufacturer “would participate in the 
allocation of sealed bid business within a designated quadrant”; and 
that one manufacturer and a representative thereof “would act as 
chairman of each quadrant for the purpose of administering the allo- 
cation of sealed bids within such quadrant.” 
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The indictment charges that meetings were held in Atlantic City, 
New Jersey, New York, Chicago, Hot Springs, Virginia, and Philadel- 
phia, at which allegedly illegal activities were agreed upon and 
operations of the plan were discussed. 

The following companies were named as defendants in the navy 
and marine switchgear indictment: I-T-E Circuit Breaker Company, 
Philadelphia, Pa.; General Electric Company, New York, N. Y., and 
Westinghouse Electric Corporation, Pittsburgh, Pa. 

This indictment charges a conspiracy to fix prices, allocate busi- 
ness and submit rigged bids for supplying navy and marine switchgear. 
Pursuant to the purposes of the conspiracy, according to the indict- 
ment, meetings were held in Philadelphia in December of 1958 and 
in January of 1959, at which it was agreed that the price level to 
be charged for navy and marine switchgear would be raised, that 
the business of supplying navy switchgear allocated on the basis of 
20% to General Electric, 30% to Westinghouse and 50% to the 
1-T-E Circuit Breaker Company. The agreement provided that the 
marine switchgear business would be allocated among the three com- 
panies on the basis of 40% to Gencral Electric, 30% to Westinghousc 
and 30% to I-T-E. The indictment charges that the three companies 
agreed to publish identical price lists as a basis for quoting to potential 
customers and would designate for each prospective order which of 
them would be the low bidder, the intermediate bidder and the high 
bidder, and the price range in which each bidder would quote. 

Named as defendants in the indictment relating to isolated phase 
buses were: H. K. Porter Company, Inc., Pittsburgh, Pa.; General 
Electric Company, New York, N. Y.; I-T-E Circuit Breaker Com- 
pany, Philadelphia, Pa., and Westinghouse Electric Corporation, 
Pittsburgh, Pa. 

This indictment charges that since 1958 the defendants have 
conspired to fix substantially identical prices for isolated phase buses 
and to allocate bids to Federal, State and local government agencies 
on the basis of 10% to H. K. Porter & Company, 42% to I-T-E 
Circuit Breaker Company and 48% to General Electric and Westing- 
house, the latter two companies then agreed to divide their 48° 
share on the basis of 34¢7 to General Electric and 14% to Westing- 
house. According to the indictment, the defendants evolved a cyclic 
rotating formula under which one defendant would quote the low 
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price, another would quote intermediate prices, and another would 
quote a high price, with these positions being periodically rotated 
among the defendants with the result that each defendant would 
submit the low quotation on every fourth customer. This formula 
was calculated, according to the indictment, to establish a price spread 
that would be sufficiently narrow so as to eliminate price competition 
among the defendants but sufficiently wide to give an appearance 
of competition. The formula permitted each defendant to know the 
exact price it and every other defendant would quote on each respec- 
tive sale. 

The maximum penalty provided by the Sherman Act for each 
of the offenses alleged in the indictments is a $50,000 fine for each 
corporation and a $50,000 fine for each individual defendant or 
one year imprisonment or both in the discretion of the court. 

Companion civil actions were also filed with respect to each 
product seeking injunctive relief against the various practices. These 
suits seek to require the companies to issue new price lists based upon 
costs independently arrived at, to submit affidavits of non-collusion 
with future bids to governmental agencies, and to prevent any com- 
munications among the companies respecting future prices and bids. 


U.S.v. Los Angeles Meat and Provision Drivers Union, Local 626 
(U. S. D. C. S. D. Calif., Complaint, June 17, 1960). 

Acting Attorney General Lawrence E. Walsh announced the filing 
in United States District Court of Los Angeles, California, of a civil 
antitrust case charging Los Angeles Meat and Provision Drivers Union, 
Local 626, International Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen, and Helpers of America, of Los Angeles, California, with 
violating Sec. | of the Sherman Antitrust Act in connection with the 
purchase, sale and distribution of fresh and processed meat in the 
Los Angeles area. 

The defendant Union includes within its membership approxi- 
mately 250 meat vendors, who are self-employed individuals engaged 
in the purchase of fresh and processed meats from packing houses 
and other wholesalers and the resale of such meats to retail markets, 
butcher shops, and restaurants. The meat vendors’ sales are approxi- 
mately $50,000,000 per year and over 50 percent of that amount is 
traceable to livestock or dressed carcasses shipped into the State of 
California in interstate commerce. 
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The complaint names as co-conspirators but not as defendants 
the following: Meat Distributors, Inc., a trade association to which 
most of the meat vendors belong; Meyer Singer, business agent for 
defendant Union, and all of the meat vendors members of defendant 
Union. 

The complaint alleges that the defendant has combined and con- 
spired with the co-conspirators to limit and restrict the sale of fresh 
and processed meat by packing houses and other wholesalers to meat 
vendors who are members of the defendant Union and to boycott 
non-Union vendors and to eliminate competition among the vendors 
to allocation of customers and preventing solicitation of each other’s 
accounts. . 

The complaint asks that the Union be required to terminate 
membership in the Union of all meat vendors and that no vendors 
be permitted into the Union in the future. It also seeks appropriate 
injunctive relief designed to remedy the restraints complained of. 


U.S. v. Maremont Automotive Products, Inc. et al. (U.S. D. C. 
E. D. Me., Complaint, June 23, 1960). 

Acting Attorney General Lawrence E. Walsh announced the filing 
in the United States District Court at Portland, Maine, of a civil 
antitrust complaint alleging that Maremont Automotive Products, 
Inc., an Illinois corporation, has acquired a controlling stock interest 
in Saco-Lowell Shops, a Maine corporation, with the purpose and 
intent of eliminating the competition of Saco-Lowell Shops and the 
latter’s customer, Nu-Era Corporation of Rochester, Michigan. The 
complaint charges that this stock acquisition may substantially lessen 
competition or tend to create a monopoly in the manufacture and sale 
of automotive exhaust systems and parts for the replacement trade, 
in violation of Sec. 7 of the Clayton Act. Maremont Automotive 
Products, Inc., and Saco-Lowell Shops are named as defendants in 
the complaint. 

The Government also filed a motion for a preliminary injunction 
to enjoin the exercise of control by Maremont over Saco-Lowell pend- 
ing a determination on the merits of the issues raised by the complaint. 

Maremont is alleged to be the third largest supplier of automotive 
exhaust systems and parts (mufflers, tail pipes and exhaust pipes) to 
the replacement trade. In 1959 it enjoyed approximately 13 percent 
of that market. The complaint alleges that the industry is highly 
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concentrated, with Maremont and four other corporations, and their 
‘ubsidiaries and affiliates, supplying approximately 97 percent of the 
market. It is further alleged that Maremont and the four other major 
suppliers quote virtually identical prices, have substantially uniform 
distribution policies and publish virtually identical suggested resale 
prices for various levels of distribution. 

Saco-Lowell manufactures mufflers at its Automotive Division, 
located in Saco, Maine. It entered the industry in 1956, and all of 
its production has been sold (under contract) to Nu-Era Corporation 
for distribution in the replacement market. The complaint alleges 
that Nu-Era Corporation has quoted prices regularly and consistently 
below those quoted by Maremont and the four other major suppliers. 
It is further alleged that Nu-Era Corporation has substantially in- 
creased its business each year since 1957, and has recently obtained 
some substantial accounts which formerly did business with Mare- 
mont. In 1959 Nu-Era Corporation is alleged to have enjoyed 1.2 
percent of the replacement market for automotive exhaust systeins 
and parts. 

The suit charges that Maremont acquired Saco-Lowell stock 
with the objectives of moving Saco-Lowell’s facilities for the manu- 
facture of mufflers to the West Coast, inducing Saco-Lowell to acquire 
Nu-Era Corporation, merging the operations of Maremont and Saco- 
Lowell, and acquiring power to cut off the supply of mufflers to 
Nu-Era Corporation. The complaint concludes that the effect of 
Maremont’s stock control over Saco-Lowell will be to eliminate com- 
petition between them and between Maremont and Nu-Era Corpo- 
ration; to increase concentration in the industry; and to eliminate 
Saco-Lowell and Nu-Era Corporation as substantial independent 
competitive factors in the market. 


U. S. v. Westinghouse Electric Corporation et al. (U. S. D. C. 
E. D. Pa., Indictment, May 25, 1960). 

Attorney General William P. Rogers announced that a federal 
grand jury sitting in Philadelphia returned four indictments charging 
seven manufacturers of electrical equipment and eleven individuals 
with rigging of bids and price fixing in connection with the sale of 
various electrical products to agencies of the United States Govern- 
ment and other consumers. The indictments charged violations of the 
Sherman Antitrust Act. 
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These indictments allege that the effects of the price-rigging were 
to raise and maintain prices for these products at high and artificial 
levels; to eliminate and suppress price competition; to deprive pur- 
chasers of these products of the benefits of free competition; and to 
deny governmental agencies the right to receive competitive sealed 
bids, and force them to pay artificially-fixed prices for this electrical 
equipment. 

Robert A. Bicks, Acting Assistant Attorney General in charge of 
the Antitrust Division, stated that annual sales of the products in- 
volved in these indictments by the defendants mount up to approxi- 
mately $461,000,000, most of which was affected by the bid rigging 
and price fixing practices. Over the periods of time covered by the 
alleged conspiracy, Mr. Bicks said sales of the companies affected by 
the bid-rigging totaled approximately one and three quarters billion 
dollars. Mr. Bicks pointed out that these are the fourth series of 
indictments resulting from the Justice Department’s investigation of 
the heavy electrical equipment industry, which is continuing into other 
important phases. 

The indictments returned today involve power transformers, dis- 
tribution transformers, instrument transformers, and network trans- 
formers, all of which are used in the generation, transmission and 
distribution of electricity. A transformer is an electrical device, with- 
out continuously moving parts, which, by electromagnetic induction, 
transforms electrical energy from one or more circuits to one or 
more other circuits at the same frequency, usually with changed values 
of voltage and current. The indictments cover the four principal 
types of transformers. 

Named as defendants in the power transformer indictment were: 
Westinghouse Electric Corporation, Pittsburgh, Pa., and J. H. Chiles, 
Jr., Vice President and Division Manager, Transformer Division, and 
R. N. McCollom, Manager, Power Transformer Department, Trans- 
former Division; Allis-Chalmers Manufacturing Company, West Allis, 
Wis., and J. W. McMullen, Vice President and General Manager, 
Power Equipment Division; General Electric Company, New York, 
N. Y., and W. S. Ginn, Vice President and General Manager, for- 
merly of Transformer Division, R. W. Smith, Vice President and 
General Manager, Transformer Division, and J. W. Seaman, General 
Manager, Power Transformer Department, Transformer Division; 
Moloney Electric Corporation, St. Louis, Mo.; Wagner Electric Cor- 
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poration, St. Louis, Mo.; McGraw-Edison Company, Elgin, Ill., and 
W. R. Swoish, Sales Manager, Pennsylvania Transformer Division. 

This indictment charges that, beginning at least as early as 1956, 
the defendants engaged in a conspiracy to fix and maintain prices 
for power transformers, to allocate among themselves the business of 
supplying such equipment to various governmental agencies, to submit 
noncompetitive and rigged bids for supplying such equipment to those 
agencies, and to submit collusive and rigged price quotations for such 
equipment to electric utility companies and other purchasers. 

The indictment charges that meeti>gs were held in New York, 
Chicago, Pittsburgh, St. Louis, Atlantic City, New Jersey, and Hot 
Springs, Virginia, at which allegedly illegal activities were agreed 
upon and operations of the plan were discussed. 

According to the indictment, the business of supplying power trans- 
formers to governmental agencies was allocated on the basis of 30% 
to Westinghouse, 15% to Allis-Chalmers, 30% to General Electric, 
8% to McGraw-Edison, 10% to Moloney, and 5% to Wagner. At 
these meetings, it is charged, defendants would discuss future sealed 
bid invitations and designate which manufacturer would submit the 
lowest bid, and also agree upon a price to be used in computing the 
bids to be submitted by the various companies. 

The following were named as defendants in the distribution trans- 
former indictment: General Electric Company, New York, N. Y., and 
M. A. deFerranti, General Manager, Distribution Transformer De- 
partment; Allis-Chalmers Manufacturing Company, West Allis, Wis.; 
Kuhlman Electric Company, Troy, Mich., and Joel Watkins, Vice 
President and Manager, Transformer Division; Moloney Electric 
Company, St. Louis, Mo.; Wagner Electric Corporation, St. Louis, 
Mo.; Westinghouse Electric Corporation, Pittsburgh, Pa., and Gor- 
don Hurlbert, Manager, Distribution Transformer Department; 
McGraw-Edison Company, Elgin, Ill., and W. R. Swoish, Sales 
Manager, Pennsylvania Transformer Division, and A. R. Waehner, 
Director of Transformer Sales, Line Material Industries Division. 

This indictment charges that the defendants, beginning at least as 
early as 1956, conspired to fix prices, terms and conditions for the 
sale of distribution transformers, and to quote to governmental agen- 
cies and other customers only those prices agreed upon and fixed. 
Pursuant to the conspiracy, meetings were held in New York, Chicago, 
Pittsburgh, St. Louis, Cincinnati, and Hot Springs, Virginia to dis- 
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cuss and agree upon price changes, which occurred in September, 
1956, December, 1957 and March, 1959. 

In addition to these price agreements, the indictment charges that 
defendants would discuss specific bid invitations from government 
agencies and utility companies and reach agreement on the specific 
prices to be quoted. The defendants are charged with agreeing on 
special prices to be quoted to designated customers for specific models 
of transformers, and also on prices to be charged for alterations and 
modifications and accessories. 

Named as defendants in the indictment relating to instrument 
transformers were: Allis-Chalmers Manufacturing Company, West 
Allis, Wis.; General Electric Company, New York, N. Y., and West- 
inghouse Electric Corporation, Pittsburgh, Pa. 

According to this indictment, the defendants conspired, at least 
as early as 1957, to fix and maintain prices for the sale of instrument 
transformers, and to quote to government agencies and other cus- 
tomers only those prices that were agreed upon. The indictment 
charges that these agreements necessitated frequent meetings among 
the defendants to discuss the operations of the plan, including meet- 
ings in King of Prussia, Pennsylvania, Minneapolis, Philadelphia, 
New York, St. Louis, Atlantic City, New Jersey, Pittsburgh, St. Peters- 
burg, Florida, and Binghamton, New York. 

At these meetings the defendants, according to the indictment, 
would discuss and agree upon adherence to published prices, which 
were substantially identical for all companies. Specific bid invitations 
from government agencies and utilities, which required complicated 
calculations to determine the price, were discussed and agreement 
reached on the prices to be quoted. The indictment charges that 
defendants agreed upon a 10% price increase which was effective 
in June or July, 1957, a 3.9% price increase effective in September 
and October, 1958, a change in discounts to original equipment manu- 
facturers late in 1958, and another price revision in September, 1959. 

The following companies were named as defendants in the network 
transformer indictment: McGraw-Edison Company, Elgin, IIl.; Allis- 
Chalmers Manufacturing Company, West Allis, Wis.; General Electric 
Company, New York, N. Y.; Moloney Electric Company, St. Louis, 
Mo.; Wagner Electric Corporation, St. Louis, Mo., and Westinghouse 
Electric Corporation, Pittsburgh, Pa. 
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The defendants in this indictment are charged with conspiring, 
at least as early as 1957, to fix and maintain prices, terms and con- 
ditions for the sale of network transformers, and to quote to various 
public agencies in submiting sealed bids only those prices agreed upon 
and fixed. 

The indictment charges that at a series of meetings held in New 
York and Pittsburgh from April, 1957 to May, 1958 the defendants 
discussed and agreed upon revised prices, terms and conditions for 
the sale of network transformers, and designated Westinghouse to 
initiate the new prices. And it is also charged that at a meeting in 
St. Louis County in January, 1959, the defendants discussed and 
adopted modifications in the prices for network transformers presented 
by Westinghouse. 

In the power and distribution transformer indictments, it is 
charged that the defendants adopted various measures to avoid 
detection of the alleged conspiracies, including (1) the use of plain 
envelopes addressed to homes rather than offices without the use of 
return addresses or other means of identification of the senders; 
(2) the use of public telephone pay stations for oral communications; 
and (3) the destruction of written communications shortly after their 
receipt. 

Companion civil actions were also filed against the company 
defendants named in each indictment, which seek injunctive relief 
against continuation of the practices. The relief includes a request 
for a court order directing the companies to issue new price list 
based upon an independent review of their costs, to submit to such 
government agencies which desire them affidavits of non-collusion with 
future sealed bids, and to prevent any communications among the 
defendants with respect to future prices or bids or quotations. 
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